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_ _ _ NOTICE OP APPEAL. 

URTSD STATES DISTRICT COOR* 

FOR THE SOUTHERN DISTRICT OP HEW YORK 


MICHAEL MEEROPOL and ROBERT MtEROPOL, 

Plaintiff*, 

-against- 

LOUIE NICER and DOUBLEDAY & COMPANY, INC., 

Defendants. 


73 Civ. 2720 
(HRT) 

N OTICE OF APPEAL 


NOTICE IS HEREBY GIVEN that Michael Meeropol and 
Robert HMropol, the plaintiffs above nanted and the plain¬ 
tiff* in the action entitled Michael Meerenol. a/k/a 

^Ucq ^sf nUfrg Jqd fc ^>egt MaaxoeSl. *A/a Robert 
fttty JWB bBa V. Fawcett inblioatl^, fry bearing file 
No. Civ. B-74-73, filed and instituted in the United States 
District Court for the District of Connecticut, hereby appeal 
to th* United States Court of Appeals for the Second Cirouit 
fren th# ordar of the Hon. Harold R. Tyler, Jr., judge of 
the District Court for the Soethern District of New York, 
signed and filed on April 3, 1974, permanently staying and 
enjoining the action entitled Michael Meet o do1. a/k/ f 

v * Favoett fufrllgat iona,_Inc .t permanently 
staying and enjoining the aforesaid plaintiffs and their 
attorneys fr«n taking any action or proceedings in the afore¬ 
said action pending in th* District Court of Connecticut 
until the final judgment in the present action Instituted 
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NOTICE OF APPEAL 

in ths United States District Court for ths Southern District 
of ]»s*r Yorki V*anting the motion of fawcett Publications, 

Inc. to intervene in tuft within action as party defendant; 
denying plaintiffs' motion to vacate the order to show cause 
and temporary stay obtained by Fawcett Publications, Inc. 
dated March It, 1974; and denying plaintiffs' notion for a 
•tay of tbe order of April 3, 1974 pending the appeal therefrom. 


Da ted i New York, New York 
April 20, 1974 



Attorney for Plaintiffs 

Mielissl Meeropol and Robert Meeropol 
36 West 44th Street 
New York, New York 10036 
(212) 661-18S6 



Attorney Plaintiffs in ths Connecticut 
Action, MUMel Meeropol *A/e Miohael 
Allen Rosenberg and Robert Meeropol iA/a 
Robert Harry Rosenberg 

218 Bedford Street 
Stanford, Connecticut 06091 
(203) 322 - 7789 
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NOTICE OF APPEAL 


TO* 

PHILLIPS, KXZtt, BKBJAJCM, 

XllIM ft BALLOT 

Attorneys for Defendant Louie Sizer 

40 V-ei Stth Street 

Sew York, Mew York 10019 

At t or n e y for Befentente 

Denbleday ft Oonyay, Iaq. and 
PtMoett Publication*, Inc. 

277 Park fteenee U 

■ew York, Bee York 10017 
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ORDER OF JUDGE TYLER STAYING CONNECTICUT 

t _ APPEALED FROM. 

UNITED STATES DISTRICT COURT 
i, FOR THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 

Plaintiffs, 

-against- 

LOIIIS NIZER and DOUBLEDAY £> COMPANY, 
INC., 


Defendants. 


ACTION, ETC. 



ORDER STAYINC 
CONNECTICUT ACTION 



Defendant, Doubleday & Company, Inc. (Doubleday), 
joined by Fawcett Publications, Inc. (Fawcett), a defendant in an 
action entitled Michael Meeropol, a/k/a Michael Allen Rosenberg 
and Rob ert Mecropol, a/k/a Pofcert Harry Rosenberg v. Fawcett 
p ublications, In c., bearing File No. B-74-73 Civ. (JAN), which 
was instituted by plaintiffs in the U.S. District Court for the 
District of Connecticut (Connecticut action) on March 11, 1974, 
having moved by order to shov: cause for an order staying all pro¬ 
ceedings in the Connecticut action pending a final determination 
of this action, 

NOW, upon reading the order to show cause dated March 
19, 1974 containing a temporary stay of the Connecticut action, 
the affidavit of Robert M. Callagy, sworn to March 19, 1974 and 
the letter of Robert M. Callagy to the Court dated March 20, 1974, 
all with proof of proper service upon the New York and Connecticut 
attorneys for the plaintiffs, submitted in support of said motion 
for a permanent stay of the Connecticut action, and upon the 
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ORDER OF JUDGE TYLER STAYING CONNECTICUT ACTION, ETC. 

APPEALED FROM 

notice of motion of plaintiffs to vacate and set aside the order 

t 

to show cause and temporary stay i n this action dated March 21, 

1974 and the affidavits of Marshall Perlin, Esq. and Samuel Gruber, 
Esq., both sworn to March 22, 1974, submitted in opposition to the 
motion for a permanent stay and in support of plaintiffs' motion 
to vacate the temporary stay, all with proof of service upon the 
attorneys for the defendants in this action and the attorneys for 
the defendant in the Connecticut action, and it appearing to the 
Court that the Connecticut action arises by reason of the publica¬ 
tion by Fawcett of the paperback edition of THE IMPLOSION CONSPIRAC 
the book which is the subject of this action, and because Fawcett 
has been indemnified by Doubleday against claims arising out of its 
publication of the paperback edition of THE IMPLOSION CONSPIRACY 
that said Connecticut action for all purposes involves the same 
parties and the same subject matter as this action which was com¬ 
menced more than eight months before the Connecticut action and it 
having been represented to this Court that Fawcett is doing busi¬ 
ness in New York and has agreed to intervene in this action and 
accept service of a supplemental summons and complaint which names 
Fawcett as a defendant by reason cf its publication of the paperbac 
edition of THE IMPLOSION CONSPIRACY and this Court, having heard 
Robert i-l. Callagy on behalf of defendant Doubleday and defendant 
Fawcett in the Connecticut action in support of said motion and in 
opposition to plaintiffs' motion to vacate, and Marshall Perlin and 
Samuel Gruber, attorneys for the plaintiffs in the New York and 
Connecticut actions, respectively, in opposition to the motion for 
a pcrnrrcr.t stay and in rupport of plaintiffs' motion to vacate 
the temporary stay and due deliberation laving been had thereon and 


•■V 
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ORDER OF JUDGE TYLER STAYING CONNECTICUT ACTION, ETC 

APPEALED FROM 

this Court having rendered its decision in writing denying plain- • 
tiffs' motion to vacate the temporary stay and granting the motion 
of defendant Doubleday and defendant Fawcett in the Connecticut 
action to permanently stay the Connecticut action, 

NOW, upon motion of Satterlee & Stephens, attorneys 

for defendant Doubleday and defendant Fawcett in the Connecticut 
action, it is , 


.. ORDERED, that the action entitled Michael Meeropol . 

a/k/a Michael Allen Rosenber g and Robert Meeropol. a/k/a Robert 
' Harrx.Rosenberg v. Fawcett Publications. Inc ., bearing File Mo. 
E-74-73 Civ. (JAM) be, and the same hereby is, permanently stayed 
and plaintiffs and their attorneys be, and they hereby are, stayed 


. from taking any further action or proceedings in the Connecticut 
t hat t h e-d ef e nd a nt Fa w cett frr th e-Oopneotie^fc-4ctiotv-aoneaV-^ 

"crrrr- > i » i / /T. / /V 


yU. 


■theyr 


ORDERED, that plaintiffs' motion to vacate the oprfer 

£ 

to show cause and temporary stay be, and the same hereby is, 
denied ' ■, 

Dated: New - York, N. 

-Whftr 1?74. 

Af/ft ( s S 
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UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK 

- x 

MICHAEL MEEROPOL and ROBERT MEEROPOL, ■ : 

Plaintiffs, : 

-against- : Civ. 

LOUIS NIZER and DOUBLEDAY & COMPANY : 

INC., 

Defendants. 

--- x 

Plaintiffs, MICHAEL MEEROPOL and ROBERT MEEROPOL, 

by their attorney, MARSHALL PERLIN, allege: 

COUNT I 

1. This action arises under the United States 
Copyright Laws and pursuant to 17 U.S.C. Section 101. This 
Court has jurisdiction of this action pursuant to 28 U.S.C. 

§§ 1331(a) and 1338 (a) and (b). 

2. The plaintiffs, MICHAEL MEEROPOL and ROBERT 
MEEROPOL, are citizens of the Commonwealth of Massachusetts. 
The defendant LOUIS NIZER (hereinafter referred to as NIZER) 
is a citizen of the State of New York and has his principal 
place of business in the County, City and State of New York. 
The defendant DOUBLEDAY & COMPANY INC. (hereinafter referred 
to as DOUBLEDAY) is a corporation organized under the laws of 
the State of Hew York and ha si its principal place of business 

in tne County, City and State of New York. The matter in 

• * 

controversy, exclusive of interest and costs, exceeds the sum 
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COMPLAINT (Southern District of New York) 
of Ten Thousand ($10,000.00) Dollars. 

3. Plaintiffs, MICHAEL MEEROPOL and ROBERT MEEROPOL, 
were born under the names of Michael F enberg and Robert 
Rosenberg, respectively, and are the natural issue of Julius 
and Ethel Rosenberg. The plaintiffs* natural parents were 
convicted for violating 50 U.S.C. §34. and sentences of death 
were imposed on April 5, 1951 by Irving R. Kaufman, then a 
judge of the United States District Court for the Southern 
District of New York. On June 19, 1953 the sentences were 
carried out and the parents of the plaintiffs were executed 
at the New York State Penitentiary in Ossining, New York. 

4. From July and August of 1950, when Julius and 
Ethel Rosenberg were first arrested, until their execution, 
they engaged in extensive correspondence with each other, 
with their children, the plaintiffs herein, with their attor¬ 
ney, Emanuel H. Bloch, and with others to the extent that 

they were able to do so and in light of prison restrictions 
imposed upon them. 

5. Ethel and Julius Rosenberg delivered said corres¬ 
pondence to their attorney, Emanuel h. Bloch, to hold and 
secure the same in behalf of themselves and their children, 

the plaintiffs herein. The Rosenbergs thereafter authorized 
and directed that Mr. Bloch turn over certain o? this corres¬ 
pondence to a corporation to be organized by him, which corpora¬ 
tion was to be empowered and authorized to publish and copy¬ 
right the aforesaid correspondence and hold the sa.a«_ in trust 
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in behalf of the plaintiffs. By the time of their demise, the 

Rosenbergs had turned over all their correspondence to the 

corporation organized by Mr. Bloch for the purposes aforesaid. 

Said corporation was incorporated under the laws of the State 

of New York under the name Jero Publishing Company, Inc. 

(hereinafter referred to as Jero). The stockholders of said 

corporation, pursuant to the direction and wish of the Rosenbergs, 

were to be Emanuel H. Bloch and other persons designated by him, 

• » 

who were to hold said stock in trust for the benefit of the 
Rosenberg children, the plaintiffs herein. 

6. On April 6, 1953, Emanuel H. Bloch organized 
Jero with its principal place of business at the offices of 
Emanuel H. Bloch, 401 Broadway, New York, New York. Jero, at 
the request of Ethel and Julius Rosenberg, and with their know¬ 
ledge, consent and approval, arranged for the printing, publi¬ 
cation, distribution and sale of a book made up of certain 
letters of the Rosenbergs, entitled DEATH HOUSE LETTERS OF 
ETHEL AND JULIUS ROSENBERG. 

7. Between April 6, 1953 and June 24, 1953, and 
thereafter, Jero complied in all respects with the United 
States Copyright Law and all other laws covering copyright 
and secured the exclusive rights and privileges in and to 
the copyright of said book’s contents and received from the 
Register of Copyrights a certificate of registration dated 

June 24, 1953 and bearing Regist rat ion N o._ 96^37, dan s A. 

Attached hereto as Exhibit A is a photostatic copy of said 
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COMPLAINT (Southern District of New York) 
certificate of registration. Publication was made with 

notice,in strict and full compliance with the United States 

Copyright Law and all other laws governing copyright. 

8. The contents of said book were original and 

were created by Ethel and Julius Rosenberg, citizens of the 

United States. The contents of said book were and are 

copyrightable subject matter under the laws of the United 
States. 


9. Since June IQ, 1953, said book had been pub¬ 
lished by Jero, in behalf of plaintiffs herein, and all 
copies of it made by Jero or under its authority or license 
had been printed, bound and published in strict conformity ^ 
with the provisions of the United States Copyright Law and 

all other laws covering copyright. 

10. An indenture and declaration of trust was 
made, dated August 19, 1953, under the terms of which 
Emanuel H. Bloch was the initial, trustee and was thereafter 
joined by Shirley Graham Du Bois,Yuri Suhl, James Aronson 
and Malcolm Sharp as co-trustees under the aforesaid trust 
instrument. said trust is known and identified as The 
Rosenberg Children's Trust Fund (hereinafter referred to as 
Trust Fund). The named beneficiaries of said trust fund 
named therein were the children of Julius and Ethel Rosenberg, 
MICHAEL ROSENBERG and ROBERT ROSENBERG, the plaintiffs herein. 

On January 30, 1954, Emanuel H. Bloch died, and he was suc¬ 
ceeded by Gloria Agnn Josophson as one of the five trustees 
of the aforesaid trust. The Rosenberg Children's Trust Fund 
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was the sole stockholder - oF~aTl" of "the stock authorized to 

be issued by Jero. 

11. ' On January 3, 1957, a certificate of dissolu¬ 
tion was filed by Jero. Said certificate was signed by its 
sole stockholder, the Trust Fund, by all of its five trustees. 
The certificate of dissolution was issued by the Secretary of 
State of the State of New York on January 25, 1957. All 
assets of the corporation, including the aforesaid copyright 
and any rights that said corporation had or may have had in 
the letters, correspondence and writings of Julius and Ethel 
Rosenberg were thereby conveyed and assigned to the Trust Fund. 

12. The Rosenberg Children*i Trust Fund, under its 
terms and by the powers vested with the trustees.- was there¬ 
after terminated, and all of the assets of the Trust Fund 
were given, conveyed and aarsigned to the plaintiffs herein. 
Since that time, to reflect the above, the Trust Fund and 
jero have duly assigned, transferred and set over, in writing, 
all copyright interests, including the specific copyright 
referred to hereinabove ax. A any related rights pertaining to 
said copyright, all right, title and interest in and to said 
copyright, and any other copyright interest based thereon, and 
all renewals and extensions thereof that may be secured now 

or in the future, and any and all other rights relating to 
the works encompassed by the said copyright, and any and all 
rights in and to all letters and correspondence o£ the 
Rosenborgs, and including, but not-limited to, any and all 
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COMPLAINT (Southern District of New York) 

causes of action theretofore accrued in f?vor of jero and 

the Trust Fund for infringement of and damage to the afore¬ 
said rights and copyrights, to the plaintiffs, herein, and 
constituting and appointing the plaintiffs herein as lawful 
attorneys-in-fact of the aforesaid assignors with all powers 
and rights held by them. 

13. The plaintiffs herein, at the time of the 
demise of the Rosenbergs, were the sole beneficiaries of 
Julius and Ethel Rosenberg'under the Laws of intestacy of the 
State of New York and their sole surviving heirs. 

14. Since June 20, 1968, the plaintiffs have been 
and still are the sole proprietors of all rights, title and 
interest in and to the copyrighted book entitled DEATH HOUSE 
LETTERS OF ETHEL AND JULIUS ROSENBERG. The plaintiffs have 
been and are the sole proprietors of all rights, title and 
interest in and to the contents of such book published under 
the title aforesaid, published under the title THE TESTAMENT 
OF ETHEL AND JULIUS ROSENBERG (1954) and published under 
other titles. 

15. Defendant NlZER wrote a book entitled THE 
IMPLOSION CONSPIRACY and defendant DOUBLEDAY, acting in con¬ 
cert and conjunction with defendant NIZER, and both of them, 
published, printed, distributed, sold and placed upon the 
market in every state of the United States the aforesaid 
book and included therein material copied from pi ajnt ; ffr 1 
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copyrighted book and contents and thus Tiave infringed and are 

continuing to infringe upon the copyright of the plaintiffs. 

16. - A copy of plaintiffs 1 copyrighted book is 
attached hereto as Exhibit B, and a copy of defendants' 
infringing book is attached hereto a3 Exhibit C. The plain¬ 
tiffs have notified in writing the defendants NIZER and 
DOUBLEDAY that they have been and are infringing upon the 
copyright of the plaintiffs, and defendants have nethertheless 
continued to infringe upon the copyright. Attached hereto as 
Ejchibit D is the notice to defendant DOUBLEDAY dated May 10, 
1973, and attached hereto as Exhibit E is the notice to defend¬ 
ant NIZER dated May 10, 1973. 

17. The defendants herein, prior to the infringement, 
had full knowledge and notice of the existence of plaintiffs' 
copyright and notwithstanding that fact the defendants wilfully, 
knowingly and maliciously infringed upon the copyrights of the 
plaintiffs herein, all to the damage of the plaintiffs and to 
the copyright property of the plaintiffs. 

18. From January 1973 and continuously since then, 
defendants NIZER and DOUBLEDAY have been publishing, selling 
and otherwise marketing the book entitled THE IMPLOSION 
CONSPIRACY, have been using the copyrighted material of the 
plaintiffs infringed upon as a means of promoting and selling 
the aforesaid book, and the defendants NIZER and DOUBLEDAY 
arc engaged and have been engaged in unfair trade practices 
and unfair competition against plaintiffs to plaintiffs' 
irreparable rianv.ge. 
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COUNT TT 


19. Plaintiffs repeat and reallege each and 
every allegation contained in paragraphs 1 through 18 of 

the complaint with the same force and effect as if fully set 
forth herein. 

20. The matter in controversy, exclusive of 
interest and costs, exceeds the sum of Ten Thousand ($10,000.00) 

Dollars, and this Court has jurisdiction o£ this action pursu- 
ant to 28 U.S.C. §§ 1332 (a)'. 

21. Defendant NIZER represents in the book entitled 
THE IMPLOSION CONSPIRACY that he is an experienced trial 
attorney and a legal scholar who has studied and knows each 
and every part of the legal proceedings in which the plain¬ 
tiffs' parents were defendants and that he has studied all 

of the legal briefs, judicial proceedings and judicial opinions 
and is authoring the book in a detailed, factual and objective 
fashion as if he were writing "a critique for a law-review"; 
that in the course of preparing the book, he had acquired 
information from "every person I could find who touched their 
[the Rosenbergs) lives or deaths, as if i were a reporter on 
Pulitzer-Prite mission". The defendant nizer thus holds 
himself out as knowledgeable of events and conversations, not 
reflected in the legal proceedings, about the plaintiffs and 
their .parents and the attitudes and feelings of the plaintiffs 
and their parents towards each other, as well an the relation- 
Sh.p Of the plaintiffs and their parents with their attorney 
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other members of their immediate family" and organizations 

and individuals who came to the aid of plaintiffs and their 

parents. 

22. The defendant NIZER relates in THE IMPLOSION 
CONSPIRACY purported statements, conversations and events 
involving the plaintiffs, their parents and others, and the 
defendant NIZER purports to set forth in such alleged state¬ 
ments, conversations and description of events the motives 
of the plaintiffs* parents‘in regard to such alleged events, 
conversations and statements and as they pertained to the 
plaintiffs herein. 

23. in order to deceive the reader and to impress 
the public with the authenticity and credibility of the 
false, fictitious and distorted writings regarding the plain¬ 
tiffs and their parents, defendant NIZER used and copied sub¬ 
stantial portions of the copyrighted material referred to 
hereinabove in Count I herein, and used such copied copyrighted 
material along with the false, fictitious and distorted state¬ 
ments referred to herein, all to embarrass, humiliate and 
ridicule both the plaintiffs and their parents. 

24. By engaging in the conduct complained of herein 
in paragraphs 21 to 23, the defendants sought to pass off THE 
IMPLOSION CONSPIRACY as an accurate rendition of the legal 
proceedings, which it is not, all for the purpose of the 
defendant j* promoting the sale of THE IMPLOSION CONSPIRACY 

0 

and enhancing the commercial gain the defendants would derive 
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COMPLAINT (Southern District of New York) 
by reason thereof. 

25. Defendant NIZER in THE IMPLOSION CONSPIRACY, 
by malicious use of such false, fictitious and distorted 
statements regarding conversations and events, sought to 
establish falsely, as if it were fact, that the parents of 
the plaintiffs had no true love and affection for the plain¬ 
tiffs; that the plaintiffs' parents were prepared to and did 
in fact use and manipulate the plaintiffs in concert with 
others who were supporting the Rosenbergs for various illegal 
and nefarious purposes; that the Rosenbergs were prepared to 
and did in fact desert and reject the plaintiffs and in 
furtherance thereof the Rosenbergs deliberately made themselve 
martyrs and wrongfully permitted themselves to 'be executed. 

26. Defendant NIZER, in his writing of the afore¬ 
said book, imparts to the readers thereof that the plaintiffs 
have rejected and disassociated themselves from their parents, 
the Rosenbergs, and from what they stood for and represented, 
and that contrary to the way of life of their parents, the 
plaintiffs have chosen to live as "normal decent citizens;". 

27. The aforesaid statements, conversations and 
events related by the defendant NiZER were false, fictitious, 
inaccurate and distorted, as the defendant NIZER well knew; 
and the defendant NIZER made such false, fictitious and 
distorted statements knowingly and maliciously to the damage 
of the plaintiffs, the invasion of the rights of the nlnin- 
tills, including me right of* privacy. Defendant NiZER knc.v; 
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W such actions and conduct on his part that he was projecting 

a false and misleading picture and characterization of the 
Rosenbergs and the plaintiffs. 

28. By reason of the above, the defendants have 
held up the plaintiffs to ridicule and embarrassment and have 
invaded plaintiffs' privacy and caused injury to the plaintiffs. 
By reason of the above, the plaintiffs are entitled to compen¬ 
satory damages in the sum of One Million ($1,000,000.00) Dollars 

damages suffered as a result of the wrongful and malicious 
conduct of the defendants and punitive damages against the 
defendants in the sum of One Million ($1,000,000.00) Dollars. 

COUNT in 

29. Plaintiffs repeat and reallege each and every 
allegation contained in paragraphs 1 through 27 of the complaint 
with the same force and effect as if fully set forth herein. 

30. The plaintiffs, in' addit on to being the sole 
owners of the copyrighted property referred to hereinabove, 
are also the sole owners of all cf the writings and corres¬ 
pondence of their parents, Ethel and Julius Rosenberg, which 
have not heretofore been published or disseminated. The 
plaintiffs intended and intend to publish and copyright said 
writings of their parents not heretofore published and copy¬ 
righted and intended and intend to do the same in connection 
with the ciforesaid copyrighted material. 


31. As a result of the conduct of the defendants 







21a 


COMPLAINT (Southern District of New York) 
complained of hereinabove, the plaintiffs 1 property, consisting 

of the writings of their parents, Julius and Ethel Rosenberg, 

not heretofore published or copyrighted, have been damaged and 

impaired and by reason thereof plaintiffs have suffered damages 

\ 

in the amount of One Million ($1,000,000.00) Dollars. 

WHEREFORE, plaintiffs pray that this Court enter 
orders and judgments granting the following relief: 

COUNT I 

(1) That defendants, their agents, attorneys and 

employees, and those acting in their behalf and in concert 

with them, be enjoined, during the pendency of this action 

and permanently, from infringing said copyrights of plaintiffs 

* 

in any manner and from publishing, selling, marketing or other¬ 
wise disposing of any copies of the book entitled THE IMPLOSION 
CONSPIRACY; 

(2) . That the defendants be required to deliver up 
to be impounded during the pendency of this action all copies 
of said book entitled THE IMPLOSION CONSPIRACY in their 
possession or under their control, and to deliver up for des¬ 
truction all infringing copies and all plates, moulds and other 
matter for making such infringing copies, until all parts of 
the book containing the copyrighted material and the letters 

of Ethel and Julius Rosenberg or any portions thereof and 
reference thereto are removed, and that such pacros and portions 
thereof removed from the bon> lie destroyed; 
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(3) That defendants be required to deliver up 

to be impounded during the pendency of this action all 
promotional and advertising material used by the defendants 
or by others in their behalf in promoting the sale of the 
book rilE IMPLOSION CONSPIRACY which contain any references, 
directly or indirectly, to the letters of Ethel and Julius 
Rosenberg, and the aforesaid copyrighted material of the 
plaintiffs; 

(4) That defendants be directed to delete and 
remove from all copies of the book in the process of being 
Pointed, reproduced or published and all copies heretofore 
printed, reproduced and published all of the copyrighted 
writings of the plaintiffs and any references thereto, and 
that defendants deliver up to be impounded during the pendency 
of this action such deleted and removed pages and portions 
thereof; 

(5) That the defendants be required to pay to 
plaintiffs such damages as plaintiffs have sustained in 
consequence of defendants’ infringements of said copyrights 
and said unfair trade practices and unfair competition, and 
to account for (a) all gains, profits and advantages derived 
by defendants by said trade practices and unfair competition, 
and (b) all gains, profits and advantages derived by defend¬ 
ants by tin ir miringoments of plaintiffs' copyright, and 


provisions of the copyright statute;;; 
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(6) That defendants pay to plaintiffs the cost ot 

this action and reasonable attorneys, fees to be allowed to 
the plaintiffs by this Court; 

COUNT II 

% 

(1) That judgment be entered in favor of the 
plaintiffs and against the defendants in. the sum of One Million 
($1,000,000.00) Dollars for compensatory damages and One Million 
($1,000,000.00) Dollars for punitive damages; 

CO UNT III 

(1) That judgment be entered in favor of the 
plaintiffs and against the defendants in the sum of One 
Million ($1,000,000.00) Dollars; 

That plaintiffs have such other and further relief 
as is just in the premises - . 


Attorney for Plaintiffs 
Office & p. o. Address 
36 West 44th Street 
New York, New York 10036 
Tel. (212) 661-1886 
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nWTDU.N Y loose 


H FRIEDMAN 


eei laee 


May 10, 1973 


Louis Nizer, Esq. 
477 Madison Avenue 
New York, N. Y. 


Re: THE IMPLOSION CONSPIRACY 

Published by Doubleday and 
Company, inc. 


Dear Mr. Nizer: 

I am the attorney for the children of Julius and Ethel 
Rosenberg, Michael and Robert. i write this letter in 
their behalf regarding the above mentioned book printed, 
published, promoted and distributed by Doubleday & Company, 
Inc. in association with you as its author. 


My clients are the owners, common law and statutory, of all 
the letters and their contents written by their parents, 

Ethel and Julius Rosenberg while they were incarcerated’ 

foes July 1950 to the time of their execution on June 19, 
1953. These letters were and are fully protected by duly 
filed and recorded copyright of which you and Doubleday had 
and have full notice and knowledge. Ownership and all rights 
flowing from said copyright are vested with my clients as are 
all other interests legal and equitable in and to these 
properties. 


The letters of Julius and Ethel Rosenberg from which you took 

^f S e 8 !^v XC ; rPt 8 w and are the Property of my clients. 

These works have been copyrighted since 1953 and their use and 

isposition in any form is subject to use only with the written 
consent and approval of my clients. 


As both you and Doubleday know, the letters of the Ro enbergs 
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Louis Nizer, Esq. 

Page Two 
May 10. 1973 


were published under copyright in 1953 in a book entitled 
Death Ho use Letters of Julius and Ethel Rosenberg and in 
subsequent editions under the title The Testament of Julius 
and Ethel Rosenberg . Duly authorized editions have been 
published pursuant to license in other countries throughout 
the world. 

Neither my clients nor their agents, representatives or 
employees have authorized or permitted you or Doubleday to 
use these letters or any part thereof at any time. The 
unauthorized use of these documents by you and Doubleday 
constitutes an unlawful infringement upon the rights and 
property of my clients which has resulted in grievous harm 
to them as well as the good name of their parents of whom 
they are proud. 

On the acknowledgement page of THE IMPLOSION CONSPIRACY an 
unwarranted attempt is made to give the color of authenticity 
for using the Rosenberg letters by making reference to the 
edition of these letters published in England pursuant to 
license of the copyright owners. Both Doubleday and you 
Mr. Nizer know that such an "acknowledgement" is no substitute 
for authorization or permission from the copyright owners. 

I note that even on the book jacket specific reference is 
made by you and Doubleday to the letters of Ethel and Julius 
Rosenberg, and you exploit these letters for your selfish 
monetary interests and that of Doubleday. it has been brought 
to my attention that a very substantial sum of money has been 
expended in promoting this book both prior to and since pub- 
by Doubleday, using all media including newspapers, 
magazines, radio and television, and that this promotional 
material in turn uses and mak ?s reference to the letters of 
Ethel and Julius Rosenberg. 
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It has been brought to my atterrtion that you in the 
course of appearances on television and radio have made 
statements which have falsely imported and given the 
impression that you have physical possession of the 
Rosenberg letters and have been authorized to use them. 

As you well know, you had and have neither possession of 
the letters nor authority to use them. i am further advised 
that you have been reading portions of these letters over 
the radio and television and other audiences. Of course, 
you have no right to do so. i demand in behalf of my clients 
that you acknowledge that fact and cease and desist from 
such action. 

I enclose herewith a copy of a letter i have this date sent 
to your publishers. Doubleday & Company, Inc. i particularly 
t ^" Lrev_ ^ y° ur attention to the demands set forth therein, 
including, but not limited to those items lettered (a) through 
(h) . 

We demand that you as author of the book take any and all 
necessary steps forthwith to see that the demands set forth 
are complied with on the part of Doubleday as well as yourself. 

We further demand that you, as well as Doubleday account to 
us forthwith for any monies, contractural rights or interests 
you have received or will receive in connection with the 
writing, publishing and sale of the book and also set forth 
any agreements and contracts entered into by you with any party 
or business entity of any sort with respect to the book in this 
or any other country regarding the use or reproduction of the 
book or the use of the material therein in any other fashion, 

including film, stage and television use of the material con¬ 
tained therein. 

The conduct on your part as that of Doubleday has been grievously 
wrong and unconscionable. Not only did you unlawfully use my 
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Louis Nizer, Esq. 
Page Four 
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eiientrs’ property and outrageously infringe upon their 
rights but, further you improperly used these letters 

° *?v ir \. the b ° 0k and in various media to promote the sale 
of the book in an attempt to falsely establish the book’s 
credibility and authenticity. 

I will not set forth in detail the numerous false and in¬ 
accurate statements contained in the book, the studious 
omission of pertinent facts of record, and the false pro¬ 
jection of what really happened in the Rosenberg-Sobell 
case, yet i must in behalf of my clients particularly take 

n ° te v °5 the fact that y° u as the author falsely purport to 
speak knowingly of my clients* parents, their feelings and 
emotions. You set forth fictional conversation and events 
involving my clients and their parents which give false and 
misleading impressions to the reader. it is in this context 
hat you and Doubleday have misused the letters of the 
R “ rgS ' a11 to shore up and promote the sale of this 
shabby piece of work which you as the author and Doubleday 
improperly hold out to be a scholarly legal analysis of the 

^H b . r V etter3 ' pubUshed their demise allowed 

the world to know something about these fine persons as 

r fleeted in their correspondence. The letters also served 

tw*w!! e , b f* lf ° f the Ro8enbe rgs ‘ children so that 

they would have funds during their minority and for their 
education. 

of have re P resented Mort on Sobell, a co-defendant 

of the Rosanbergs. since 1955 and hence i was required to 
examine and am personally acquainted in detail with all the 
flies and records of the case from its very inception. i was 

erable ina ^ r6ad . and find that y° ur book contained innum- 
n rT aCie \ in y ° Ur account and serious omissions of 

inov ^T!w ingS WhlCh challen 9 e the basic thesis of your 
book, that the Rosenbergs received a fair trial from the courts 
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and prosecution and that the facts warranted the convictions. 
These errors along with the distortions and fictitious 
narrations result in a most misleading and deceptive account 
of a case which culminated in an inexcusable departure from 
our concept of fair administration of the criminal law, an 
episode of which the bar will be ashamed for generations to 
come. 

These letters ware never intended to be used for the venal 
purpose of amassing wealth for you and Doubleday or to help 
disseminate a false picture of what happened in the Rosenberg 
case. 

We therefore demand upon receipt of this letter that both you 
and Doubleday communicate with me immediately so that the 
necessary steps can be taken in accordance with the demands 
set forth in this communication and to work out such other 
steps as may be necessary to undo, at least in part, some of 
the great harm already done. This is to further advise you 
in behalf of my clients that they reserve to themselves all 

rights and remedies that they may have including resort 
to the courts for any necessary equitable and legal relief. 

Please be further advised that my clients reserve to themselves 
all rights and remedies that they may have by reason of the 
invasion of their privacy, the publishing of false and mislead¬ 
ing and inaccurate statements attributed to them and their 
parents and the purported description of events involving my 
clients and their parents which in fact never occurred. 

I am delivering simultaneously herewith a copy of this letter 
to Doubleday & Company, Inc. / 



MP/br 
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(■Ml 661 1666 


Doubleday & Company, Inc. 
277 Park Avenue 
New York, N. Y. 


Re: THE IMPLOSION CONSPIRACY 
by Louis Nizer 

Gentlemen: 

I am the attorney for the children of Julius and Ethel 
Rosenberg, Michael and Robert. i write this letter in 
their behalf regarding the above mentioned book printed 
published, promoted and distributed by you in association 
with its author Louis Nizer. 

My clients are the owners, common law and statutory, of all 
the letters and their contents written by their parents, 

Julius Rose nberg while they were incarcerated from 
July 1950 to the time of their execution on June 19, 1953. 
These ietter 3 were and are fully protected by duly filed and 
recorded copyright of which both you and Mr. Ni*er had and 
have full notice and knowledge. Ownership and all rights 
flowing from said copyright are vested with my clients as are 
all other interests legal and equitable in and to these 
properties. 


The letters of Julius and Ethel Rosenberg from which you print 
excerpts and portions are the property of my clients. These 
works have been copyrighted since 1953 and their use and dis¬ 
position in any form is subject to use only with the written 
consent and approval of my clients. 


w^!° th K?° U v!^ d M f* NiZ6r knOW ' the lettera of the Rosenbergs 
were published under copyright in 1953 in a book entitled 

De_ a _ th House Lett ers of Julius and Ethel Rosenberg and in subse¬ 
quent editions under the title The Testament of Julius ,nH Ethel 
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Doubleday & Company, Inc. 
Page Two 
March 10, 1973 


Rosenberg . Duly authorized editions have been published, 
pursuant to license in other countries throughout the 
world. 

Neither my clients nor their agents, representatives or 
employees have authorized or permitted you or Mr. Nizer to 
use these letters or any part thereof at any time. The 
unauthorized use of these documents by you and Mr. Nizer 
constitutes an unlawful infringement upon the rights and 
property of my clients which has resulted in grievous harm 
to them as well as the good name of their parents of whom 
they are proud. 

On the acknowledgement page of THE IMPLOSION CONSPIRACY an 
unwarranted attempt is made to give the color of authenticity 
for using the Rosenberg letters by making reference to the 
edition of these letters published in England pursuant to 
license of the copyright owners. Both Mr. Nizer, an attorney 
of claimed expertise in these matters, as well as yourselves 
know that such an "acknowledgement" is no substitute for 
authorization or permission from the copyright owners. 

I note that even on the book jacket specific reference is made 
by you and Mr. Nizer to the letters of Ethel and Julius 
Rosenberg, and you exploit these letters for the selfish mon¬ 
etary interests of Mr. Nizer and your firm. It has been 
brought to my attention that a very substantial sum of money 
has been expended in promoting this book both prior to and 
since publication, using all media including newspapers, 
magazines, radio and television, and that this promotional 
material in turn uses and makes reference to the letters of 
Ethel and Julius Rosenberg. 

We demand that you immediately cease the printing, publishing, 
and distribution of the above named book. 
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He further demand that you do the following: 

% 

a) Cease and desist in the printing, publishing, 
and distributing of any and all copies of the book here in 
the United States or any place in the world until all parts 
of the book containing the letters of Ethel and Julius 
Rosenberg or any portions thereof are removed, and that such 
pages and portions thereof removed from the book be turned 
over to me in behalf of my clients or otherwise disposed of 
pursuant to our direction. 

b) All copies of the book in the possession of 
your agents, distributors or any other entities or firms 
with whom you have been or are doing business shall be 
directed by you to return all copies of the book so that the 
same can be disposed of as provided for in paragraph a) above. 

c) Deliver to us forthwith the plates, matrixes or 
other devices used to print the material referred to herein, 
whether contained in the book, book jacket, ad.o or contained 
or referred to in any other material used in connection with 
the book or its promotion. 

d) Cease to use any promotional and advertising 
material through any media that makes reference directly or 
indirectly to the letters of Ethel and Julius Rosenberg and, 
further that you recall all such material which may have been 
heretofore disseminated and hold the same for disposal pursuant 
to our instructions and directions. 

e) Permit no further printing, publishing or repro¬ 
duction of the book until the material we have referred to 
hereinabove is totally deleted; prior to any further printing 
or publishing you make available to us for examination a 
corrected deleted copy of the book so that we may insure no 
further infringements on the property rights of my clients 
will take place or continue in the future. 
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f) Fully account to us forthwith for all copies 
of the book printed or reproduced to date as well as for 
all copies of the book distributed, sold or delivered and 
deliver a full accounting of all proceeds obtained in 
connection with this book. This shall also include all 
agreements and contracts entered into with any parties in 
this or any other country regarding the use or reproduction 
of the book or its use in any other fashion including film, 
stage and television. This would also include all residuary 
and secondary rights and uses of the book, including paper¬ 
back publishing and printing, sale, and distribution. 

g) Both you and Mr. Nizer acknowledge that you 
have no right, title, or interest in the aforesaid literary 
material owned by my clients and that you have no right 
whatsoever to use the same without the express permission of 
my clients, which has not been given. 

h) We demand a written apology from both you and 
Mr. Nizer for the improper use of these letters and your having 
held yourselves out as authorized to use them. We also demand 
that you and Mr. Nizer acknowledge that what you have done 

in incorporating such letters in the book and promotional 
material was done without the authority, knowledge, consent 
or approval of my clients, Michael and Robert, the owners 
thereof. You shall distribute such public apology and acknowl¬ 
edgement in all the media used by you heretofore in the pro¬ 
motion of the book. The contents of such apology and acknowl¬ 
edgement shall first be submitted to us for review and approval 
for form and contents. 

The conduct on your part as well as that of Mr. Nizer has been 
grievously wrong and unconscionable. Not only did you unlaw¬ 
fully use my clients' property and outrageously infringe upon 
their rights but, further you improperly used these letters 
both in the book and in various media to promote the sale of 
the book in an attempt to falsely establish the book's cred¬ 
ibility and authenticity. 
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I will not set forth in detail the numerous false and 
inaccurate statements contained in the book, the studious 
omission of pertinent facts of record, and the false pro¬ 
jection of what really occurred in the Rosenberg-Sobe11 case, 
yet i must in behalf of my clients particularly take note of 
the fact that the author falsely purports to speak knowingly 
of my clients' parents, their feelings and emotions. He sets 
forth fictional conversation and events involving my clients 
and their parents which give false and misleading impressions 
to the reader. it is in this context that you and Mr. Nizer 
have misused the letters of the Rosenbergs, all to shore up 
and promote the sale of this shabby piece of work which you 
and the author improperly hold out to be a scholarly legal 
analysis of the case. 

The Rosenberg letters, published after their demise allowed 
the world to know something about these fine persons as 
reflected in their correspondence. The letters also served 
to raise money on behalf of the Rosenbergs' children so that 
they would have funds during their minority and for their 
education. 

These letters were never intended to be used for the venal 
purpose of amassing wealth for Mr. Nizer and Doubleday or to 
help disseminate a false picture of what happened in the 
Rosenberg case and hold it out as an accurate account. 

We therefore demand upon receipt of this letter that both you 
and Mr. Nizer communicate with me immediately so that the 
necessary steps can be taken in accordance with the demands set 
forth in this communication and to work out such other steps as 
may be necessary to undo, at least in part, some of the great 
harm already done. This is to further advise you in behalf of 
my clients that they reserve to themselves all other rights and 
remedies that they may have including resort to the courts for 
any necessary equitable and legal relief. 

Please be further advised that my clients reserve to themselves 






EXHIBIT E, ATTACHED TO COMPLAINT 


Doubleday & Company, Inc. 
Page Six 
May 10, 1973 


and remedies that they may have by reason of 
the invasion of their privacy, the publishing of false 
misleading and inaccurate statements attributed to them 
and their parents and the purported description of events 
involving my clients and their parents which in fact never 
occurred. 

I am delivering simultaneously herewith a copy of the lett 
to Mr. Nizer. 


MP/br 
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ANSWER OF DEFENDANT LOUIS NIZER. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, : 

Plaintiffs, : 

- against - : 

LOUIS NIZER and DOUBLEDAY & COMPANY, : 
INC., 


73 Civ. 2720 
HRT 

ANSWER 


Defendants. 


x 


Defendant Louis Nizer by his attorneys, Phillips, 
Nizer, Benjamin, Krim & Ballon, answering the complaint 
herein, states: 

1. Denies each and ivery allegation contained in 
paragraph 2, except denies knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tions that the plaintiffs are citizens of the Commonwealth 
of Massachusetts and that Doubleday & Company, Inc. is a 
corporation organized under the laws of the State of New 
York, and except admits that Louis Nizer is a resident of 
the State of New York and has his principal place of 
business in the County, City and State of New York. 

2. Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
paragraph 3, except admits that Julius and Ethel Rosenberg 
were convicted of violating 50 U.S.C. § 34 and that sentences 
of death imposed upon them on or about April 5, 1951 by 
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) u 

Irving R. Kaufman, then a Judge of the United States 
District Court for the Southern District of New York, were 
carried out at the New York State Penitentiary in Ossining, 
New York on June 19, 1953. 

3. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of para¬ 
graph 4, except admits, upon information and belief, that 
during the period therein indicated, Julius and Ethel 
Rosenberg engaged in correspondence. 

4. Denies knowledge or information sufficient 

4 

to form a belief as to the truth of each and every allegation 
contained within paragraphs 5 and 6, except admits that on 
or about April 6, 1953, Jero Publishing Company, Inc. was 
incorporated under the laws of the State of New York, with 
its principal place of business designated as 401 Broadway, 
New York, N. Y. 

5. Denies each and every allegation contained 


in paragraph 7, except admits that Exhibit A annexed to the 
complaint is a true copy of Registration No. 96637, Class A, 
issued by the Register of Copyrights, and that a publication 
entitled Death House Letters of Ethel and Julius Rosenberg 
was published bearing a purported notice of copyright. 

6. Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
paragraphs 8 and 9, except denies that all copies of said 
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book made by Jero or under its authority or license, have 

been printed, bound and published in strict conformity with 

the provisions of the United States Copyright Law and all 

other laws governing copyright and further denies that the 

contents of said book were and are copyrightable subject 

matter under the laws of the United States. 

7. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations in 

i 

paragraph 10 except admits *-hat on or about January 30, 

1954, Emanuel H. Bloch died. 

8. Denies each and every allegation of paragraph 
11, except admits that on or about January 3, 1957, a 
Certificate of Dissolution, signed by five persons allegedly 
on behalf of the Rosenberg Children’s Trust Fund, was filed 
by Jero Publishing Company, Inc. with the Secretary of State 
of the State of New York. 

9. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraphs 12, 13 and 14. 

10. Denies each and every allegation contained in 
paragraph 15, except admits that the defendant Louis Nizer 
wrote a book entitled The Implosion Conspiracy , which book 
was printed, published, distributed, sold and placed upon 
the market in various states of the United States by the 
defendant Doubleday & Company, Inc. and admits that included 
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therein were excerpts from letters which also appear in the 

■ \ 


Death House Letters . 

11. Denies each and every allegation contained 
within paragraph 16, except admits that a copy of the 
Death House Letters is attached to the Complaint as Exhibit 
B and a copy of The Implosion Conspiracy is attached to the 
Complaint as Exhibit C and that Exhibits D and E are true 
copies of letters to the defendants written on or about the 
dates indicated. 

12. Denies each and every allegation contained 

within paragraph 17. 

13. Denies each and every allegation contained 
within paragraph 18, except admits that from February, 1973 
and continuously since then the defendant Doubleday has been 
publishing, selling, and otherwise marketing the book 
entitled The Implosion Conspiracy . 

14. With respect to paragraph 19, repeats and 
realleges the denials, the denials of knowledge or informa¬ 
tion sufficient to form a belief and admissions set forth 
in paragraphs 1 through 13 hereof. 

15. Admits that the plaintiffs purport to bring 
their action pursuant to the provisions of the statute 
cited in paragraph 20. 

16. Denies each and every allegation contained 


in paragraphs 21, 22, 23, 24, 25, 26, 27, and 28, and 
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respectfully refers the Court to The Implosion Conspiracy 
for the contents thereof. 

17. With respect to paragraph 29, repeats and 
realleges the denials, the denials of knowledge or informa¬ 
tion sufficient to form a belief and admissions set forth in 
paragraphs 1 through 16 hereof. 

18. Denies knowledge or information sufficient 

to form a belief as to the truth of the allegations contained 
in paragraph 30. 


19. Denies each and every allegation contained in , 
paragraph 31. 

AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

20. Any utilization by the defendants of material , 
from the Death House Letters as to which a valid copyright 
may exist was a fair use thereof. 

AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

21. The plaintiffs lack the requisite standing 
to institute this action. 

AS AND FOR A THIRD AFFIRMATIVE 

_ DEFENSE TO COUNT ONE _ 

22. Consent to the use by the defendants of any 
material which allegedly was the subject of copyright was 
given by or on behalf of the copyright owner. 
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AS AND FOR A FOURTH AFFIRMATIVE 
_ DEFENSE TO COUNT ONE _ 

23. The material complained of as infringed by 
the defenda'ts or a substantial portion thereof, is in the 
public domain. 

AS AND FOR A FIFTH AFFIRMATIVE 

_ DEFENSE TO COUNT ONE 

24. Any alleged copyright obtained by the plain¬ 
tiffs' predecessors was abandoned, lost or dedicated by 
virtue of the offering for sale in the United States of an 
English language edition containing the alleged copyrighted 
material in violation of the Copyright Law of the United 
States. 

AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

25. The plaintiffs are guilty of laches and come 
into Court with unclean hands. 

AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE TO COUNTS ONE, TWO AND THREE 

26. The Complaint fails to state a claim upon 
which relief can be granted. 

AS AND FOR AN EIGHTH AFFIRMATIVE 

_ DEFENSE TO COUNT WO _ 

27. The Implosion Conspiracy deals with a subject 
of historical significance of which the plaintiffs were a 
part. Any statements contained therein of or concerning the 
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plaintiffs are privileged by virtue of the First and 
Fourteenth Amendments to the U. S. Constitution. 


AS AND FOR A NINTH AFFIRMATIVE 
DEFENSE T 


28. Any statements in The Implosion Conspiracy 
of or concerning the plaintiffs con jt of facts truly stated 
or comment fairly based thereon. 


AS AND FOR A TENTH AFFIRMATIVE 
DEFENSE TO COUNT TWO _ 

29. Defendant, in making any statement of or 

concerning the plaintiffs in The Implosion Conspiracy 

reasonably relied upon reliable sources as the bases of his 

statements. 


PHILLIPS, NIZER, BENJAMIN, 
KRIM & BALLON 






A Member of the Firm 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 

Plaintiffs, 

-against- 

LOUIS NIZER and DOUBLEDAY & COMPANY, 
INC., 

Defendants. 


73 Civ. 2720 
HRT 

ANSWER 


Defendant, Doubleday & Company, Inc. ("Doubleday"), by 
its attorneys, Satterlee & Stephens, for its answer to the com¬ 
plaint alleges as follows: 

FIRST: Upon information and belief, denies each and 
every allegation contained in paragraph 1. 

SECOND: Upon information and belief, denies each 
and every allegation contained in paragraph 2, except that it 
alleges that it is without knowledge or information sufficient 
to form a belief as to the truth of the allegations that 
(1) the plaintiffs are citizens of the Commonwealth of 
Massachusetts, and (2) that defendant, Louis Nizer ("Nizer"), 
is a citizen of the State of New York and has his principal 
place of business in the County, City and State of New York, 
and except that it admits that Doubleday is a corporation or¬ 
ganized under the laws of the State of New York and has its 
principal p?acc of business in Garden City, County of Nassau, 
State of New York. 
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THIRD: Alleges that it is without knowledge or in¬ 

formation sufficient to form a belief as to the truth of each 

i 

and every allegation contained in paragraph 3, except that it 
admits that Julius and Ethel Rosenberg were convicted of vio¬ 
lating 50 U.S.C. §34 and that sentences of death imposed upon 
them on or about April 5, 1951 by Irving R. Kaufman, then a 
Judge of the United States District Court for the Southern 
District of New York, were carried out at the New York State 
Penitentiary in Ossining, New York, on June 19, 1953. 

FOURTH: Alleges that it is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 4, 5, and 6. I 

FIFTH: Alleges that it is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of each 
and every allegation contained in paragraph 7, except that it 
admits that Exhibit A annexed to the complaint purports to be 
a true copy of Registration No. 56637, Class A, issued by the 
Register of Copyrights, and that a copy of a book entitled 
DEATH HOUSE LETTERS OF ETHEL AND JULIUS ROSENBERG was published 
bearing a purported notice of copyright. 

SIXTH: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of each 
and every allegation contained in paragraphs 8 and 9, except 
that it denies that the contents of said book were and are 
copyrightable subject matter under the laws of the United States. 

SEVENTH: Alleges that it is without knowledge or 

information sufficient to form a belief as to the truth of the 
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allegations contained in paragraphs 1C and 11, except that it 

admits that on or about January 3, 1957, what purports to be 

a Certificate of Dissolution, signed by five persons allegedly 

on behalf of the Rosenberg Children's Trust Fund, wa6 f4J.ed by 

Jero Publishing Company, Inc. with the Secretary of State of 

the State of New York. 

EIGHTH: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of each 
and every allegation contained in paragraphs 12, 13, and 14. 

NINTH: Upon information and belief, denies each and 

every alxegation contained in paragraph 15, except that it ad¬ 
mits that defendant Nizer wrote a book entitled THE IMPLOSION 
CONSPIRACY, which book was printed, published, distributed, 
sold, and placed upon the market in various states of the 
United States by the defendant Doubleday and admits that in¬ 
cluded therein were excerpts from letters which also appear in 
the DEATH HOUSE LETTERS. 

TENTH: Upon information and belief, denies each and 
every allegation contained in paragraph 16, except that it ad¬ 
mits that Exhibits D and E are true copies of letters addressed 
to defendants Nizer and Doubleday respectively. 

ELEVENTH: Upon information and belief, denies each 

and every allegation contained in paragraph 17. 

TWELFTH; Denies each and every allegation contained 
in paragraph 16, except that it admits that from February, 1973 
and continuously since then defendant Doubleday has been publish¬ 
ing, selling, and otherwise marketing the book entitled THE 
IMPLOSION CONSPIRACY. 
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THIRTEENTH: With respect to paragraph 1$, repeats 

and realleges each and every denial or admission heretofore 
pleaded in answer to paragraphs 1 through 18, inclusive, with 
the same force and effect as if fully set forth herein. 

FOURTEENTH: Upon information and belief, denies each 

and every allegation contained in paragraphs 20, 21, 22, 23, 24, 
25, 26, 27 and 28, and respectfully refers the Court to THE 
IMPLOSION CONSPIRACY for the contents thereof. 

FIFTEENTH: With respect to paragraph 29, repeats 
and realleges each and every denial or admission heretofore 
pleaded in answer to paragraphs 1 through 27, inclusive, with 
the same force and effect as if fully set forth herein. 

SIXTEENTH: Alleges that it is without knowledge or 
information sufficient to form a belief as to the truth of the 
allegations contained in paragraph 30. 

SEVENTEENTH: Upon information and belief, denies 

each and every allegation contained in paragraph 31. 

ALL AFFIRMATION DEFENSES ARE STATED 
UPON INFORMATION AND BELIEF 


AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNTS ONE, TWO 
AND THREE _ 

EIGHTEENTH: The complaint fails to state a claim 

upon which relief can be granted. 

AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

NINETEENTH: Any utilization by the defendants of 

material from the DEATH HOUSE LETTERS as to which a valid copy¬ 
right may exist was a fair use thereof. 
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AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

TWENTIETH: The plaintiffs lack the requisite stand¬ 

ing to institute this action. 

AS ,*1© FftflF A FOURTH AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

TWENTY-FIRST: Consent to the use by the defendants of 

any material which allegedly was the subject of copyright was 
given by or on behalf of the copyright owner. 

AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

TWENTY-SECOND: The material complained of as infringed 

' by the defendants or a substantial portion thereof, is in the 
public domain. 

AS AND FOR A SIXTH AETIRMATIVE 
DEFENSE TO COUNT ONE _ 

TWENTY-THIRD: Any alleged copyright obtained by the 
plaintiffs' predecessors waszbandoned, lost or dedicated by 
virtue of the offering for sale in the United States of an Eng¬ 
lish language edition containing the alleged copyrighted 
material in violation of the Copyright Law of the United States. 

AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE TO COUNT ONE _ 

TWENTY-FOURTH: The plaintiffs are guilty of laches 

and come into Court with unclean hands. 
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AS AND FOR AN EIGHTH AFFIRMATIVE 
DEFENSE TO COUNT TWO _ 

TWENTY-FIFTH: THE IMPLOSION CONSPIRACY was written by 

defendant, Louis Nizer, a famous trial lawyer of national repu¬ 
tation, and an author of a number of literary works which, 
generally speaking, have been received with considerable acclaim 
both by literary critics and the reading public. Mr. Nizer's 
MY LIFE IN COURT, THE JURY RETURNS, AN ANALYSIS AND COMMENTARY 
ON THE OFFICIAL WARREN COMMISSION REPORT - as was THE IMPLOSION 
CONSPIRACY - were published by defendant Doubleday. In the 
course of its dealings with defendant Nizer over many years, 
relative to publication of his literary works, defendant Double¬ 
day formed a high opinion of Mr. Nizer's reliability to gather 
I and state facts correctly, to be fair in the handling of facts 
and to be an author of integrity. 

THE IMPLOSION CONSPIRACY is, upon information and 
belief, a true account of a trial of an indictment handed down 
in the United States District Court for the Southern District 
of New York and the resulting verdict and sentencing of Julius 
and Ethel Rosenberg, charging them with passing to Soviet Russia 
the secrets of the device that triggered the atomic bomb. There 
was, attendant upon the trial, conviction and subsequent execu¬ 
tion of Julius and Ethel Rosenberg, world-wide press coverage 
of these events and there has been ever since, continuing to 
the present time, substantial public interest in the aforesaid 
events. At the time of publication, and at all times thereafter, 
defendant Doublcday believed that all statements oi fact con¬ 
tained in THE IMPLOSION CONSPIRACY were and are true and that 
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any comment upon said facts by the author was fair and reason¬ 
able. In publishing THE IMPLOSION CONSPIRACY, the defendant 
Doubleday conducted itself according to the usual practices then 
and now obtaining in the business of the publication of trade 
books. Defendant Doubleday, in publishing said book, was acting 
within the rights provided to it, as to all citizens, by the 
First Amendment to the Constitution of the United States. The 
context of the book consisted of matter the publication of which 
falls within the protection of the First Amendment to the Con¬ 
stitution of the United States. 

WHEREFORE, Doubleday demands judgment dismissing the 
plaintiffs' complaint herein, together with costs and disburse¬ 
ments, and for such other and further relief as may be just 
and proper. 


Dated: New York, N. Y. 

July**, 1973. 


SATTERLEE & STEPHENS 


Attorneys ror defendant, 
DOUBLEDAY ACCOMPANY, INC. 


By 


nu 





A Member of 


Firm 


ffice & P. o. Address 


277 Park Avenue 

New York, New York 10017 


Telephone: (212) 826-6200 
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ORDER TO SHOW CAUSE, DATED MARCH 19, 1974. 


UNITED STATES DISTRICT COURT 

FOR TEE SOUTHERN DISTRICT OF NEVI YORK 


MICHAEL MEEROPOL and F.OBERT MEEROPOL, 1 : 

Plaintiffs, : 

-against- 

LOUIS NIZER and DOUBLEDAY & COMPANY, 

INC., , 

Defendants. : 


73 Civ. 2720 
(HRT) 


ORDER TO SHOW CAUSE 


Upon the complaint in an action entitled Michael 
Meeropol, a/k/a Michae l Allen Rosenberg and Robert Meeropol, a/k/a 


Robert Harry Rosenberg v. Fawcett Publications. Inc ., bearing 

file no. B-74-73 Civ. (JON) in the United States District Court, 

District of Connecticut, and the affidavit of Robert M. Callagy, 

sworn to March 19, 1974, and upon all papers and prior proceed- 
, . _ . . an ? upon hearing counsel for defendants and 

ings had herein, New York counsel for plaintiffs, it is 

ORDERED, that the plaintiffs show cause at a motion term 
of this Court, to be held in Room 28C4, U. S. Court House, Foley 
Square, New York, New York, on the 22nd day of March, 1974, at 
12:00 o'clock noon of that day, or as soon there¬ 

after as counsel can be heard, why an order should not be made 
herein staying all proceedings in the aforementioned Connecticut 
action until a final determination of this action; and it is 
further 

ORDERED, that service of a copy of this order and the 
papers upon which it is based upon Marshall Perlin, Esq., 36 West 
44th Street, New York, N. Y., and Samuel Gruber, Esq,, 218 Bedford 
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Street, Stamford, Connecticut, attorneys for plaintiffs, on or 

5:00 p.m. 

before March 19 , 1974,/shall be sufficient service of this order, 

and in the meantime and until the hearing and determination of 

this motion and the entry of an order thereon, it is further 

ORDERED that all proceedings in the Connecticut action 

be and they hereby are stayed until argument herein on March 22, 

1974 as aforesaid. 

Dated: New York, N. Y. 

March 19 , 1974. 

at 12:40 p.m. 

H. R. TYLER, JR. 

U.S.D.J. 
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AFFIDAVIT OF ROBERT M. CALLAGY IN SUPPORT OF MOTION. 

UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

- -X 

MICHAEL KEEROPOL and ROBERT MEEROPOL, : 


Plaintiffs, 

-against- 

LOUIS NIZER and DOUBLEDAY & COMPANY, 
INC., 

Defendants. 


c 

STATE OFMfJEW X0RK , ) 
COUNTY OF NEW YO)) 


88 .: 


t 

• 

: 

: 

x 


73 Civ. 2720 
(HRT) 


AFFIDAVIT 


ROBERT M. CALLAGY, being duly sworn, deposes and says: ' 
!• I am a member of the firm of Satterlee & Stephens, ' 
attorneys for the defendant, Fawcett Publications, Inc. (Fawcett), 
in this litigation. I make this affidavit in support of an 
application by Fawcett to stay an action entitled Michael Keerocol 
a/k/a Michael Allen Rosenberg and Robert Meeropol a/k/a Robert 
Harry Rosenberg v. Fawcett Publications, Inc. , bearing file no. 
B-74-73 Civ. (Judge J. 0. Newman) (the Connecticut action), which' 
the plaintiffs instituted on March 11, 1974 in the United States 
District Court for Connecticut. 

2. As this Court is aware, my firm has been represent¬ 
ing Doubleday & Company, Inc. (Doubleday) in this action (the 
New York action) since its inception — June 19, 1973. Doubleday' 
is the publisher of the hardcover edition of the book entitled 
THE IMPLOSION CONSPIRACY (the book), which is the subject of 













u 
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jj plaintiffs' claim for copyright infringement. Fawcett is the 

I* « 

publisher of the paperback edition of the Book. 

3. The complaint in the Connecticut action (a copy of 
which is annexed hereto as Exhibit A) is virtually identical to • 
the first and third causes of action alleged by the plaintiffs in 
New York. The only difference between the complaints is that the 
Connecticut complaint omits a cause of action for alleged libel 
and invasion of privacy (COUNT TWO in the New York complaint), 

which cause of action is presently the subject of a motion for 
summary judgment. 

4 . Although nominally the defendants in the New York 
and Connecticut actions are different, because of indemnifications 
which have been extended from the author of the book to the pub- ! 
lisher Doubleday, and in turn from Doubleday to Fawcett covering ! 
the paperback edition (a copy of the agreement between Doubleday ! 
and Fawcett dated April 27, 1973 by which the paperback rights to ! 
the book were licensed is annexed hereto as Exhibit B), each de¬ 
fense applicable to defendants Nizer and Doubleday in New York 
will equally be applicable to Fawcett in Connecticut. Conversely,' 
plaintiffs will have to prove the identical facts in the Connec- ; 
ticut action as they will in New York. 

5. This Court is equally aware of the extensive pro¬ 
ceedings including discovery which have already occurred in the 
New York action and there is no reason to set them forth herein 
at length. Suffice it to say that since the issues in both the 
New York and Connecticut actions are identical, it would represent 
a great waste of judicial time as well as unnecessary time and 
expense to the parties to permit the conduct of identical proceed- ! 
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ings in two fora since the issues are the sane and .the witnesses 

I 

and documents necessary to prosecute and defend both actions will ! 

be the same. It will not only be burdensome to the defendants | 

I 

to defend identical claims on two fronts, but there is a possi- 

i 

bility that the adjoining District Courts could render conflicting 
decisions on the same point which could adversely affect and con- j 
fuse the rights and liabilities of the parties. For example, the 
plaintiffs in Connecticut seek to preliminarily enjoin the sale 
of Fawcett's paperback edition in spite of the fact that this 
Court in its decision denying the preliminary injunction stated 
that a preliminary injunction against the proposed paperback 
edition was not warranted (261 F. Supp. at 1067). 

6. Although Fawcett is incorporated in Connecticut, 
it is qualified to do business here and has an office at 1515 
Broadway, New York City. Conversely, plaintiffs have no connec¬ 
tion with the District of Connecticut (they are residents of 
Massachusetts). Moreover, Fawcett has advised me that it would 
consent to jurisdiction in New York and accept service of a supp¬ 
lemental complaint naming Fawcett as a defendant by reason of its 
publication of the paperback book. Similarly, on behalf of 
defendants Doubleday and Nizer, I can represent that service of 

a supplemental complaint naming Fawcett as a defendant would be 
accepted. 

7. Since plaintiffs chose to institute the first action 
in New rk eight months ago actively litigating the case from its^ 
inception, and since New York is the closest nexus to the facts 

I and issues in the case (virtually all the witnesses and documents 
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I 

are located here) , there is no legitimate reason whatsoever for 
plaintiffs to have instituted a second action in Connecticut, 

| 

other than to (1) harrass defendants Nizer and Doubleday, who | 
plaintiffs know are required to indemnify Fawcett; (2) avoid the , 

t 

prior decision of this Court which refused to preliminarily en¬ 
join any paperback edition of THE IMPLOSION CONSPIRACY; or 
(3) seek in Connecticut a wider base of publicity for purposes 
of pursuing plaintiffs true intent in this lawsuit, i.e. , seeking' 
to exonerate their parents of the crime for which they were 
executed (a copy of an article appearing on the front page of 
THE NEW YORK TIMES on Sunday, March 9, 1974 in which plaintiffs 
again profess to retry their parents is annexed hereto as Exhibit 1 
C). None of these reasons is, of course, sufficient to permit 
the Connecticut action to proceed. 

8. By reason of the foregoing, I respectfully request 
that this Court stay all proceedings in the Connecticut action 
until the termination or other disposition of this action. 

9. No previous application for the relief sought 

herein has 


Sworn to before me this 
19th dav of MaroV, 1 Q 1 /I 



tifEY a. T/*ATVU*o 

•tote'/ fju't, 

ito, vts&iv) 

Mil » e-OU-X/ 
CaAnic^u i nr * 

<temraobwo u-p. * 
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Complaint in the District Court of Connecticut 
(Printed, infra ). 
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CREST 

nco::s 


FAV/CETT I’UDLICATIOXS, IXC. 

,7 •Vi’UT 3 '; :.n:cT; ni:w vomi. n.y. 10030 
1515 r.rovl y 


tren:i 



initial 


PLEA?! 



MEMORANDUM OF AGREEMENT, entered Into on..IS..?. 3 

between Fawcett Publications, Inc., of New York, N. Y. (hereinafter refei red to as the 

Duyer), —« ■• ' ■t- »"y ft-"-""w- Tar...... 

wtioee add re n l*„AZ7..V.'.i'7»..'.y.?.7l\?.«..'i!?.'f..I.9”^l..!!f.ld.T.?:1Ji7^.... 

PLEASE I (heretnsf'*r r-f**T*ddn no the Setter), 

1. In consideration of the sum of One Dollar l"l.OO), recelot of which Is hereby 

acknowledged, and other -ood and valuable consideration, the Soller her t v grants and 
conveys to the Buy*- t** -'i» ana e tc -<••» -■ • , to print and publish ; iperbouj.j re. 

print editions of...... n' V.l...'■ l tX... 

by.... a. 

In ttl* h ***• ,, "***'1 c ‘ "*•««. **j f—<«t 

public of Ch# Philtnpln**. and Canada; and a non-exclusive license in bie Oo*n Market 
(Open I. larket fa d*fir.'''i a*^ terr^orv c^?r than: t 2 a U utfd £• tot and fttit r t*f|t . i 
gsptndcncics, ^.» ilapcc:;c ot f.s PJul;T-a.:ies, tie Commofiwta.tb .t Nations, ani 

the Free State m (retard*. Tht« r*~“.:s a**e ur-er*-*t*» ircr.**^ »~ 0 ‘ rrctfssrv •*» 
publish aa a p^>ercou*.d i. 3 c v . i aucusucci*:aa^acccrcxiao cjx* andtoc-*r 

tor aale and sell laid book aa published in the aforementioned territory. . 

2. The Seller afreet that the Buyer may chan** the title, or publish the work in 
. abridged form, with the consent of the Seller, which consent shall not be unreasonably 

INITIAL | withheld. 

S. During the term of this agreement the Seller shall not. without the written con¬ 
tent of the Buver, puriish or permit anv third party to cusl*' r. **rd sell Cie >ook or any 
pifkfa | therefrom, in volume form, to retail at less than r4-?*Nor shall the Seller 

$2*50 I permit, without the written consent of ti e Buyer, the book to be remaindered at a retail 
price of less than l« r >5 with the oxcoption of caloa to or t .roujn book 

clubs. 

4. The Seller grants to the Buyer the aforesaid rights for a period of five (5) 

I years from the date on wmch the Buyer first publishes the book. Such rights shall con¬ 
tinue subsequently until terminated bv the Seller. Notice of termination rr.av be civen ov 
the Seller at any time alter the five-vear period, to be effective one hum'-td etertv tUOt 
days thereafter, such notice to be given in writing, li the Fuv#-r fails to r.eeo tne bc^k in 
print during the term of this agreement and fails to reprint the book within one nurired 
eighty (1601 diys after written rrqueM from the Seller to do so funless prevented fr'.n 
doin'* so bv C’-e’ims^nnce* mpimll thr»n th«* miv trrm’r thtv mr**. 

ment by urr*»*m not:**?. r.-ei r t of torrlaa;ica r.oties in either event, 

tbs Buyer shall be norclttsd by the hsllsr to llquiuate it* •xlatlnr stock of rhe bo't, 
Tf 0 uT*r V‘n : .o \• o: «iu .. -i : .ir.': ‘..io i\:*nsii .^n , t „a 

^ilor to lta recent oi r.-y terrjiaation nouca. t.»e J.vrr nnaii be L«rrr.ioi bv ths 
rtll-r to co*.-l»te che mi t •'rln^ii- r.nd 11 -its t..e tee.: u. 1 ,z v/ 
jq-inujupp cuiuxa u? wuuin .-a y fare. *«nutuiloa of t:.xa egreeaent oaakl be uath::: 
prejudice to the seller's rlcats to aoniea yayaols uoreunder. 

5. The Buyer agrees publish the book prior . 

nor later than....*./.?. ... The Duyer may. however, ad¬ 

vance or delay its edition to two months prior to the date of the first schr uied release 
of a motion picture based on the book. If the Duvcr shall fall to publish th* book wiuun 
the time provided in this paragraph, except in the *»vrnt publication la dri t.-d to coir cue 
with the motion picture based on the book, the Seller may terminate li r agreement by 
written notice wtuch shall become effective sm (6> months after rectij t thereof by e*t 
Buyer unless the book is published before the expiration of that period. 1, n such terrj. 
nation all rights granted hereunder shall revert to the Seller and the Buyer shall not be 
•* 1. \L | liable to the belief by reason of such non-publication of the txjuk, and the Buyer shall 
not bo required to rntka aov f.aow»»e*-. of S Wr*V */) •I 1 *' I * • f Other tl'.itl the m»* "mil* 
royalty amcur.t vruen la pron-cd iar this contract a* retvrren to j\ 

paragraph 6 ..ercol. * - *** — 

i. T»« Boyar 17 m to o»y to tha Sallar tha 00 a of JJ35.000, pavibl# (111,667 on airel-- 
af tkla contract, L111.667 on tbo data of nobllcatlon of tha 3 u 7 ar'a adltlon of tha hoc. 
•** BlU.uoo a in ( 6 ) r.oat.m aftar ouallcatlon of tka Buyar'a edition of tho bo*, ^a an 
•***•*• a^ainat rojoltlio to ha earned at tha following rntaai oa copiei 00 Id la the Unit * 
St.too and Canada taelve and ono half nor cant (lS"/i) of tha retail tries on tho first 
*'5,000 net co-lco sold, md fifteen ner cant <15 ■) of tha retail rriaa on nil act eo-.t?* 
-i.j tharc .fterj on eosica eold ou.sluo continental Vnitcf 'tateo end Canada four nor c.-. 
<** <3 * r th » retail t.-ide par nat cony aold. Vha roy.ilty payabai on copies cold to 
eoaoaroial firo# for uee or reeala bv thoa In coiimios with tha aala of their owa 
praduata, or of duaated copies, auall be five nor eant 153) of tha nat anount received 1 * 
the Buyer, axoapt that no royalty ehall bo paid on any euch eonlea oold nt or below coat. 
In tka event tha Buyer disoseen of ceploa of tha bosk to a Book Clut (aft r havin.t obt 
tha written conaent of tha sailer), tha Sailor «crson to accopt roy.lty ijuntin; to f r 
>,r *»*t (kS) of tha retail jirlea on all eoeiaa uaad by bold Club. It la ,ilao aeraed t... . 
ao ro/alty aha 11 b. paid oa saplea destreyed, or -Irek away to pioaat# tho eale of tbo tc 





) 




PLEASE 



•ant not before tha book la off tha He* fork Tlaae Bentoellor Hat for *1* 

(6) con en'.ttlva wee :o uud WiiM* iuco ti n l,v.d c jm.oo ptr .«■>.: lor cm 
(6) o«i .acutlva wee i. In ooy oaont tho tuye* roy -ubllch It" edition alrAt. 
(It) ooaUio after puollcatlon 01 tho trade edition. 


£ V M I 6 I y 
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EXHIBIT B, ATTACHED TO AFFIDAVIT OF ROBERT M. CALLAGY 

* • ~ ft 

„ . ,?* wirrjrM out th. mho h*r*ln grant? 1 lo th. Buy*r an owr.*d try 

/■' X "1 *" " ot "“tjoct to my prior contract^ r!-tit or lion which m,« in-r?.r. 

y<- \ r, '" t * of **» Ej > er horrundor; alio Mat too book don aot in/ncr. iron any 

^ I i • < J"'<ory or ouior eopyrl-t.t or any ri'ht of oLhcra whatwvvcr; aJao trot tv t-o -on. 

. W t “'* no rrurur width 11 cr'tnry to liw. TV S.n.r will hold m* Buyrr harmjyaa a. ainat 

- “». l0 *'' « cour - rl '«■ incurred, attain? outef an* hr.ieh or al- 
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^v 1 

«cin>!. 
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r th* p*rlod 
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traL rdlHnn** pi ** **“ bo* th* cocyrfhd notice* a* donta,n*d In th, .aid 

th^V^r ^r '’S*' 0 "- 00 ? Incluo. any illustration. in th. t.jrt or on 

" 7 . r,u “ n » <o lh* book Which .op*ir« on tr* '.car, of tic tract 

^ r *:T tr 

tT^.a 11 ^y a*r**mant anall t, oandM. uoon ana^Jiall ^ 
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rvpyvi the east mtbnstaK} bovv-br* 

—.'rffce vr.-;rrrm:r- vut u? r .—r- 
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EXHIBIT C, ATTACHED TO AFFIDAVIT OF ROBERT M. CALLAGY. 

TW£$ '7TWH ~io,/r/y 



2 Rosenberg Sons Try to Vindicate Executed Parents 1 


By ROBERT REiNHOLD creis to the Sov.et Union. Now.,are innocent. It is impossible 

* tw ° de “ de * «fter <h«r mother for us not to talk about it at 

SPRINGFIELD. Mass.. March • nd father died in the electric this point." 

9 ~ For 20 years they have chair *t Sing Sing one sultry ! -ri, e , 

lived in quiet obscurity: going Fnaa y evening in June of 1953.>sacrificing some of their ireil 
to college, venturing into radi «!>* Mothers believe the time ured pn*acv was the mil!™’ 

eal politics and student pro- ha ' finally come for them to t j 0n | 1st v ’ r f » Th J . 

test, then ;trying and re.: emerge frorf, obscurity to try r 0 iL v 1 

s2sr •"'«r'“ ,h< •ia t sa.\szss 

and Robert Mceropol growing hercnts Ro*enbcr« trial by Louis Nizer 

RP m Atner ca »a> not quite "We knew that some fine The brothers have sued Mr 
“ m * “ f,r mo * t voung we would hav e to do this." Ntacr and Doubleday a Com 

” rr * *?' sa,d wh0 wnl * 31 P a "F. W* publisher, (or unau- 

Ing chulbood memory that years old tomorrow. thori*ed usi- nt • 

W< Tt^ two*!o* W 7’ J ^ fMl * ,t,0nS respon,i ' c °P>lighted death-house letters 

The two young mv ,t at the . S.v n our na.ems." added _a»:‘Monday. in Hartford thev 

jg 2?!'». .■*... 


h But they also believe that the 
recent Watergate revelations— 
with chargps of high-level crim¬ 
inal conspiracies and of cover- 
up and perjury in the name of' 
national security — have lent 
new credence to their locs-heid 
contention that the Rosenbc-ps 
were r , •, . ‘ .y Covcri? 
ment frcmc-up to feed anti¬ 
communist hystcia during llu 
cold war * ^ 

Po ; gnan: pictures of the 
Ppst-hc-j chil'.'r.n. 11 r.-tf & 
,*t the time of the execution. 
Continued on Page 41. Column 1 


'onspirtng to past aioiywc sf• 1 ( **»»«■••«• tr»m «:m Daily 1 ai‘on . jy 

* ^ oj hh> ik. usm A«.t paperback edition. 


tPubli.ation- publisher* of the 


I* 1 * T*iis Ntnrtaiin' Inton 1 

taurrttan rt.-.c-nu 1*1 C>m 
LA J- 9 «»v-ac.i. 
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ContinuM From Page I, Col. 5 

were seen by millions throuRli- 
out the-world during the legal 
battle save (hi m in llie nine¬ 
teen-fifties. Later tiny were 
adopted by Abel Meeropul, a 

! former INew York teacher and 
*ong toiler whose name they 
•tad taken. • and disappeared 
from public view. 

No Obvious Scars 

If their ordeal has left any 
permanent psj etiological ‘rat-, 
they are not rudilv appan-m 
The boys have matured to art.c- 
ulate and seemingly wdl-ad- 
justed young, men who 
•hare the easygoing life style 
and rumpled look of junior fac¬ 
ulty members at ? New Eng- 
land college, which is what 
they are. They a speed to an 
intontfw on tile condition that 
the discussion focus on their 
present aims ar.d the Rosenberg 
tut rather than their memories 
or emotional state. 

Michael, with a warm ready 
amrie and. long unruly brown 
hair and mustache, teaches eco¬ 
nomici at Western New Eng¬ 
land College, a small private 
school here. He and his wife 
Ann sre the parents of two chil¬ 
dren, Veronica F-thel, 5, and 
Gregory Julian, 4. He holds a 
brand-new Ph D in economics 
from the University of Wiscon¬ 
sin, where he went after grad¬ 
uating from Swcrthmore Col¬ 
lege. TJte family lives modestly, 
driving around in a dirty white 
« Volvo bearing a bumper sticker 
i "Don’t Blame Me I Voted 
McGovern." 

Robby, as thp younger brother 
» it called, is taller, darker and 
more intense lookmg. He at¬ 
tended hariham College and the 
University of Michigan, where 
he took a master's degree in 
anthropology. He teaches 
anthropology part - time at 
Western New England. and he 
and his wife Ellen have a 17- 
month - old infant, Jennifer 
Ethel 


Treated like Celebrities I Finds It Unbelievable 

ft It perhaps an indication ol " n '* »o unbelievable," said 
how times have chan-ed th it Robby. "It’s very hard to hp- 
after their identity was dis llieve people '•ouid swailow this 
closed last June when the «uit« now " 

against Mr. Nirer made pi»e 1.1 But in 1951 the Fosenbergs 
news loullv here, there was. were pictured as arch-Com- 
hardly a r.pple at ’t*-e colle®e^f mun ' st traitors who had di- 
!n fact, thev were treated like 'Milped the secret of the atomic 
celebrities. ' hnmb to the Russians, thereby 

"We thought it was prettv f'Ciping to start the Korean war 
good because th» ccl : ege got in an< l compromising the nation in 
the papers." said a secretary at the "life and death atruggle 
the school. with a completely different sys- 

The brothers share an obvl- tem.” in the words of Judge Irv- 


the papers." said a secretary at the "life and death atruggle 
the school. with a completely different svs- 

The brothers share an obvl- tem.” in the words of Judge Irv- 
ous affection for ea.h other ,ing R - Kaufman, who con- 
and think so much alike that demned them, 
on* nften completes a thought , Today the Rosenberg sons 
begun by the other. Though it i have snived at an equally 
haa been very painful for them. ,*>arsh jodgment of the chief 
•hey have road almost every- Government prosecutors. Irving 
thing written about the case H. Saypol and Roy M. Cohn, 
and thgy unemotionally dissect The brothers say they invite 
the evidence and naegire a libel suit that would give 
doubts like lawyers preparing them the subpoena power they 


an appeal. 

Thought the Rosenbergs lost 


want to reopen the case. 

Mr. Saypol, now a Supreme 


all appeals, the « ms tei'ece the Quirt justice In Now Lnrk. ig-l 
continuing doubts t'day are nored a request for comment I 
stroeg enough to reopen the left with his law secretary | 
case. They jre * "Warren IMr. Cohn, who gained fame as 
commission stvV* invostiga- 'an aide to the late Senator 1 
tion. perhaps ordered bv ten- i Jo< ph „ McCarthy and nowi 
gnM, but the legal basis is not pru ,. ; „ „, v N( . w York J 

c - __ *.,#»• in«t u*»r.!* the chjrce “w Id. emo-l 

iSSSlfTr -US • «'««■ - unsubstantiated." , 
public attention In au'non : For Political Reasons 

the Ni/er Kvk. ■> h ic.i o n-. Beyond pe rsonal vindication! 
dude* lhat the Kosct. ih e ions believe their parents 
were guilftt. there haw been, should be cleared tor larger 
two recent te1evisii«» dos't' f.— ^polUical reasons, 
taries, "The Tnal of Julius and l' *'We hope that people wilt 
Ethel Rosenberg" by Stanley understand tnat W.ia: we are 
Kramer and “The Unquiet doing is part of a iarger proc- 
Death of Julius and Ethei Rosen- ess,” said Robby 'For the last 
berg." a public television pro-, .0 y»ars one of *he comer- 
duction that underscores manyll stones of American policy has 


of the doubts. 


•been the fal«e domest e security 


Meanwhile, a Smith College argument. We fe-' that there 
historian has been trying to ob- ts s crucial Itrkage here be- 
tain tlie Federal Bureau of In- tween Watergate and the 
icstlgation files on the case, trial." 

Even though ordered to release 1 They argue that the viola- 
them hy the Attorney General •tioas of due process and civil 
last July, the F B I. still retains I rights visited on Democrats and 
them, further fueling the Meer-1 ,01 >er dissenters by tne Water- 
’pol brothers’ conviction that 1 gate defendants and the 
the vase against their parentsi /'plumbers” in the name of na¬ 
ve as contrived. 11 none 1 security had its genesis 

in the cold var and in the 


Michael agrees that most 


- Americans probably still be-' pni'ecution of their parents. 

lieve the Rosenbergs still guilty. To stimulate funner public 
hut that with passing time mt-tv t. the «*•-•* -ire oeg r, '*_ 
many have aiso come to wonder '.'q ui.nvbl-h^ cite-T of' 
if the execution was not a - » l H ,Urbe-gs. wo nu« l 
dreudfiJ mistake made possible! ^ umown.e to the. 


dreadful mistake made possible 
by McCarthy ism, which many 
now view with a tinge of re¬ 
gret and shame. | 


s.rv end But t' e sn-s vis theV ( 
•; •- • - lOSt or« 

.i rv |v :»s j r* st 

We want to » o-v -hey S — 

en-t." ,«J I win.-, "toil 

• ,t t*--re a-e c ~-ti' 
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COMPLAINT IN CONNECTICUT ACTION AGAINST FAWCETT. 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF CONNECTICUT 


MICHAEL MEEROPOL, also known as MICHAEL ALLEN 
ROSENBERG and ROBERT MEEROPOL, also known as 
ROBERT HARRY ROSENBERG, 

Plaintiffs 

vs. 

i 

FAWCETT PUBLICATIONS, INC. 

Defendant. 


h-W- 73 

Civil No. 

. *?= r 

r<i <A 



COMPLAINT 



Plaintiffs, MICHAEL MEEROPOL, also known as MICHAEL ALLEN 


ROSENBERG and ROBERT MEEROPOL, also known as ROBERT HARRY 
ROSENBERG, by their attorney, Samuel Gruber allege: 


1. This action arises under the United States Copyright 
Laws and pursuant to 17 U.S\C. Section 101. This Court has 
jurisdiction of this action pursuant to 28 U.S.C. §§1321(a) 
and 1338 (a) and (b). 

The plaintiffs, are citizens of the Commonwealth of 
Massachusetts. The defendant FAWCETT PUBLICATIONS, INC., is a 
Delaware Corporation authorized to do business in the State of j 
Connecticut with its principal office and place of business 

I 

in Greenwich, Connecticut. The matter is controversy, exclusive 
of interest and costs, exceeds the sum of Ten Thousand ($]Q,OOO.GO 

I 


I 

t 


Dollars. 
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COMPLAINT IN CONNECTICUT ACTION AGAINST FAWCETT 

3. Plaintiffs, MICHAEL MEEROPOL ahd ROBERT MEEROPOL, 
were bern under the names of Michael Allen Rosenberg and Robert 
Harry Rosenberg, respectively, and are the natural issue of 
Julius and Ethel Rosenberg, and the sole heirs and legatees 
under the Last Will and Testaments of Julius and Ethel Rosenberg 
The plaintiffs' natural parents were convicted for violating 
50 U.S.C, §34, and sentences of death were imposed on April 5, 
1951 by Irving R. Kaufman, then a judge of the United States 
District Court for the Southern District of New York. On 
June 19, 1953 the sentences were carried out and the parents 
of the plaintiffs were executed at the New York State Peniten¬ 
tiary in Ossining, New York. 

4. From July and August of 1950 when Julius and Ethel 
Rosenberg were first arrested, until their execution, they 
engaged in an extensive exchange of personal letters with each 
other, with their children, the plaintiffs herein, with their 
attorney, Emanuel H. Bloch, and with others to the extent that 
they were able to do so and in light of prison restrictions 
imposed upon them. 

5. Ethel and Julius Rosenberg delivered said letters to 
their attorney, Emanuel H. Bloch, and orally assigned their 
common law copyright thereto to him to hold and secure the same 
in behalf of themselves and their children the plaintiffs herein. 
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COMPLAINT IN CONNECTICUT ACTION AGAINST FAWCETT 
The Rosenbergs thereafter authorized and directed that Mr. 

Bloch turn over a portion of these letters to a corp oration 
to be organized by him, which corporation was to be empowered 
and authorized to publish and copyright the some and to hold 
the remainder of such letters in trust in behalf of the plain¬ 
tiffs. The plaintiffs are presently in possession of Rosenberg 
* * 

letters. 


6. On April 6, 1953, Emanuel H. Bloch organized Jero 
Publishing Company, Inc., a New York Corporation (hereinafter 
referred to as JERO) with its principal place of business at 
220 Broadway, County, City and State of New York. Mr. Bloch 
was the sole stockholder of JERO and at the request of Ethel 


I and Julius Rosenbers and *;ith their knowledge, consent and 
approval, and for the benefit of their children arranged for 
the printing, publication, distribution and sale of a book 
made up of certain of said letters of the Rosenbergs, entitled 
DEATH HOUSE LETTERS OF ETHEL AND JULIUS ROSENBERG (hereinafter 
DEATH HOUSE LETTERS). 

i 7. The DEATH HOUSE LETTERS was published by JERO under 

date of June 1953 with United States Copyright Notice duly 
affixed thereto and was registered for copyright in its name 
In the United States Copyright Office under date of June 24, 
jl 1953, Registration No. A 96637. 
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8. The contents of said book were a portion of the 

original letters written by the Rosenbergs, citizens of the 
United States, and are of high literary quality and uniqueness. 
The contents of the Death House Letters were and are copy¬ 
rightable subject matter under the laws of the United States. 

9. Since June 10, 1953, said book had been published 

by JERO, in behalf of plaintiffs herein, and all copies of it 
mady by JERO or under its authority or license were printed, 
bound and published in strict conformity with the provisions 
of the United States Copyright Law and all other laws covering 
copyright. 

10. JERO licensed other publishers throughout the world 


to publish some or all of the contents of said book DEATH HOUSE I 

i 

LETTERS. 

11. JERO published subsequent editions of said book under 

the same title and such book with addenda under the title j 

THE TESTAMENT OF ETHEL AND JULIUS ROSENBERG, with United States 
Copyright Notice duly affixed thereto. 

12. On August 19, 1953, a written trust was established 

i 

under the terms of which Emanuel H. Bloch was the initial 


j 

trustee and was thereafter joined by Shirley Graham, also known 


as Shirley Graham Du Bois, Yuri Suhl, James Aronson and Malcolm 
Sharp as co-trustees under the aforesaid trust instrument. 


\ 
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Said trust is known and identified as The Rosenberg Children's 
Trust Fund (hereinafter referred to as Trust Fund). The 
named beneficiaries of said trust fund were the children of 
Julius and Ethel Roa«*b#rg, MICHAEL AI^JSN ROSENBERG and ROBERT 
HARRY ROSENBERG, the plaintiffs herein. 

13. femanuel H. Bloch died on January 30, 1954 and Gloria 
Agrin a/k/a Gloria Josephson succeeded him as a successor 
trustee of the Trust Fund. The Trust Fund was the sole stock¬ 
holder of JERO. 

14. On January 3, 1957, a certificate of dissolution was 

filed by JERO pursuant to Article 10 of the Stock Corporation 

* 

now of the State of New York. Said certificate was signed by 

• 

I 

its sole stockholder, the Trust Fund by all of its five trustees.) 
A Certificate of Dissolution was issued by the Secretary of 
State of the State of New York on January 25, 1957. All assets 
of the corporation, including the aforesaid copyright and all 
rights associated therewith and any rights that said corporation 
had or may have had in the letters, correspondence and writings 
of Julius and Ethel Rosenberg thereby passed to the Trust Fund. ■ 

15. The Trust Fund, under its terms and by the powers 
vested with the trustees, was terminated on January 28, 1968 
and all of the assets of the Trust Fund were given, conveyed 
and assigned to the plaintiffs herein. Since that time, to 
reflect the above, the Trust Fund and JERO have duly assigned, 
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, ____ __ _ .. . J 

I transferred and set over. In writing, all copy-right interests, 
including the specific copyright referred to hereinabove and 
any related rights pertaining to said copyright, all right, 
title and interest in and to said copyright, and any other 
copyright interest based thereon, and all renewals and 
extensions thereof that may be secured now or in the future, 
and any and all other rights relating to the works encompassed 

i 

I by the said copyright, and any and all rights in and to all 
letters correspondence of the Rosenbergs, and including, but 
not limited to, any and all causes of action theretofore accrued 
in favor of JERO and the Trust Fund for infringement of and 
damage to the aforesaid rights and copyrights, to the plaintiffs 
herein, and constituting and appointing the plaintiffs herein 
as lawful attorneys-in-fact of the-aforesaid assignors with 
all powers and rights held by then. Said assignment is 
recorded under date of September 9, 1973 in Volume 1489 of 
the Copyright Register at pages 342-348, 349-355, 356-362. 

16. Since January 20, 1968, the plaintiffs have been 

* 

* and still are the sole proprietors of all rights, title and 

interest in and to the copyrighted book entitled DEATH HOUSE 

LETTERS OF ETHEL AND JULIUS ROSENBERG. The plaintiffs have 

% 

been and are the sole proprietors - both legal and equitable - 
of all rights, title and interest in and to the contents of ^ 

such book published under the title aforesaid, published under 
th4 title THE TESTAMENT OF ETHEL AND JULIUS ROSENBERG (1954) 
and published under other titles. 
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17. In 1973 a book entitled THE IMPLOSION CONSPIRACY, 


written by Louis Nizer of New York City was published in hard , 

I 

cover edition by Doubleday & Company, Inc, a New York corpora- ; 

• 

tion. Nizer and Doubleday, acting in concert and conjunction, ; 
published, printed, sold and placed upon the market throughout 
the United States said book THE IMPLOSION CONSPIRACY in which j 

was included material copied from che plaintiff's aforesaid 

* 

copyrighted book DEATH HOUSE LETTERS. 

18. After publication of THE IMPLOSION CONSPIRACY on 
February 9, 1973, the plaintiffs in June 1973 instituted an 
action in the United States District Court for the Southern 
District of New York against the said Nizer and Doubleday 
seeking, inter alia , a temporary and permanent injunction 
restraining them from infringing upon plaintiffs' copyright in 
the Rosenberg letters and from publishing, selling or disposing 
of THE IMPLOSION CONSPIRACY. Said action is presently pending I 
in said court bearing Index No. 73 Civ. 2720 (HRT). Plaintiff's. 

I 

motion for a temporary injunction was denied by the United 
States District Court (Tyler, J.) on July 18,1973, 

361 F. Supp. 1063. 

| 

19. Thereafter, on or about December 7, 1973, plaintiffs 
through their attorney, Marshall Perlin, Esq. of New York City, 
N.Y. became aware that Nizer and Doubleday or both had entered 
into an agreement or arrangement with the defendant herein 

i 

FAWCETT which provided, inter alla , for publication and distri¬ 
bution by FAWCETT of a paperback edition of THE IMPLOSION 


CONSPIRACY. 
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20. The exact terras and conditions o?~said agreement or 

arrangement are unknown to the plaintiffs but on information 
and belief, the paperback edition would contain the complete 
text of the hard cover edition of THE IMPL0SJ0N CONSPIRACY 
and would thereby contain material copied and appropriated 
from plaintiffs' copyrighted book DEATH HOUSE LETTERS. 

i 

21. On December 7, 1973, the plaintiffs through their 
aforesaid attorney Marshall Perlin wrote to the defendant 
FAWCETT by certified mail return receipt requested, requesting 
that it cease and desist from the printing, publication or 

. distribution of the contemplated paperback edition of THE 

IMPLOSION CONSPIRACY. The text of the communication to the 

defendant is as follows: 

President's Office 
Fawcett Publications, Inc. 

Fawcett Place 
Greenwich, Connecticut 

Re: THE IMPLOSION CONSPIRACY 
by Louis Nizer 

Gentlemen: 

It has just been brought to wy attention 
that your company is contemplating publishing 
and distributing a paperback edition of the 
above book which has previously been published 
by Doubleday & Company, Inc. 

For your attention I enclose herewith a 
letter I had previously written to Doubleday 
& Company, Inc. on May 10, 1973. I also enclose 
a copy of a complaint in an action which has 
been instituted by my clients, Michael Meeropol 
and Robert Meeropol, children of Ethel and 
Julius Rosenberg, for your attention. This 
action is now pending in the United States 
District Court for the Southern District of 
New York bearing Index No. 73 Civ. 2720(HRT). 
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Were you to publish the above book, your 
action too would be in violation of my clients' 
rights, statutory and otherwise. 

Please take notice that you are asked to 
cease and desist from the printing, publication 
or distribution of the book since such action 
would constitute a repetition and expansion 
of the wrongs already done for which you would 
be fully accountable to my clients. 

I should appreciate hearing from you 
upon receipt of this letter with enclosures 
and further your advising me whether the 
information I have previously received of your 
plans with regards to publication of the book 
is accurate. If so, whether you will comply 
with the demand made herein. 

If you should have any questions, I 
should appreciate hearing from you forthwith. 


22. The defendant FAWCETT had not, prior to the date of 
this complaint replied to said communication dated December 7, 
1973 and had failed to apprise the plaintiffs of its inten¬ 
tions with respect to the publication and distribution of a 
paperback edition of THE IMPLOSION CONSPIRACY although fully 
informed of the plaintiffs' claims that publication and 

distribution of such an edition would infringe upon plaintiffs' 

« * 

copyright as aforesaid. 

23. The defendant FAWCETT had caused advertisements to 
be inserted in trade publications such as Publishers Weekly 
and elsewhere announcing publication of the paperback edition 
of THE IMPLOSION CONSPIRACY by Louis Nizer for some time in 
March 1974 in a first printing of 800,000 copies, and threatened 

1 

to sell and market such edition throughout the United States. 
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| 24. The defendant FAWCETT had full knowledge and notice 

of the existence of plaintiffs' copyright and the claims of : 

the plaintiffs’ with respect thereto. Notwithstanding such 

| 

notice and knowledge the defendant FAWCETT wilfully, knowingly 
and maliciously published said paperback edition late in 
February 1974, and commenced to market, sell and distribute it 
in great quantities throughout the United States thereby wil¬ 
fully, knowingly and maliciously infringing upon plaintiffs' 
copyright, all to the damage of the plaintiffs and the plaintiffs 
copyright property. A copy of plaintiffs' copyrighted book 
is attached hereto as Exhibit A, and a copy of the defendant's 
paperback infringing book is attached hereto as Exhibit B. 

By way of example only, a number of instances of such infringe¬ 
ments are cited: 

a) LETTER OF NOVEMBER 1. 1951 

DEATH HOUSE LETTERS, page 75 

THE IMPLOSION CONSPIRACY, page 460 (excerpt) 

b) LETTER OF JULY 25. 1°51 

DEATH HOUSE LETTERS, Dage 50 

THE IMPLOSION CONSPIRACY, page 447 (excerpt) 

c) LETTER OF JULY 75. 1951 

DEATH HOUSE LETTERS, page 52 

THE IMPLOSION CONSPIRACY, page 447 (excerpt) 

d) LETTER OF SEPTEMBER 15, 1952 

DEATH HOUSE LETTERS, page 75 
THE IMPLOSION CONSPIRACY, page 464 

25. The defendant FAWCETT prior to publication of its 
paperback edition of THE IMPLOSION CONSPIRACY which contains 
the complete text of the original hard cover edition published 

i 

by Doublcday made no attempt to obtain permission from thr 
plaintiffs to cite and quote verbatim from the aforesaid letters 

i 

' 


10 
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although they were aware of the plaintiffs written claims to 
copyright ownership at least since December 7, 1973 and had 
public notice of said copyright since June 1953 and of the 
assignment of the copyright to the plaintiffs by virtue of 
the recordation of said assignment In the Copyright Register 

as aforesaid on September 9, 1973. 

r 

26. On Information and belief, the defendant FAWCETT, 
prior to Its printing, publication and distribution of the 
aforesaid paperback edition of THE IMPLOSION CONSPIRACY, made 
no Independent attempt to Investigate or engage In any research 
on the copyright ownership of the Rosenberg letters contained 
in Its book, even though It had been advised of the plaintiffs’ 
rights as copyright owners and their demand that the defendant 
FAWCETT cease and desist from the printing, publication and 
distribution of said book. 

27. The defendant has published and is continuing to 
publish and distribute said paperback edition In which some of 
the copyrighted letters appear verbatim but other of such 
letters appear In excerpted form only, which excerptions are 
so chronologically misplaced and so made as to alter the mean¬ 
ing and Import of the complete letter. 

28. The unauthorised, deliberate and verbatim use and 
approprlatlon of said letters, as well as the excerptions'as 
aforesaid by the defendant FAWCETT, which letters were the 
literary product and property of the Rosenbcrgs was and is 
Illegal and unlawful. Said unauthorized, deliberate and 
verbatim use and appropriation of the letters and excerption* 
thereof was done and Is being done In order to capitalize on 


11 
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the literary value and artistic quality of said letters. The 
Rosenberg letters misappropriated by the defendant FAWCLTT 
have a major qualitative impact on and are an essential ana 
vital portion of the defendant's book avowedly recognizee and 
acknowledged by the defendant on the cover thereof (see back 
cover of Exhibit A hereto attached) which describes the book 
as "both a stunning courtroom thriller and a profound and 
moving love story". The defendant's characterisation of the 
paperback edition of The IMPLOSION CONSPIRACY as a profound 
and moving love story is based primarily and principally on 
the use made by the defendant of said copyrighted letters. 

29. The plaintiffs, in addition to being the sole owners 
of the copyrighted property referred to hereinabove, are also 
the sole owners of all of the remaining writings and corres¬ 
pondence of their parents, Ethel and Julius Rosenberg, which 
have r.ot heretofore been published or disseminated. The 
plaintiffs Intended and intend to publish and copyright said 
writings of their parents not heretofore published and copy¬ 
righted and intended and intend to do the same in connection 
with the aforesaid copyrighted material. 

30. As a result of the conduct of the defendants complained 
of hereinabove, the plaintiffs 1 property, consisting of the 
writings of their parents, Julius and Ethel Rosenberg, not 
heretofore published or copyrighted, have been damagea and 
impaired and by reason thereof plaintiffs have suffered sub¬ 
stantial damages. 

i 


12 
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■'C I*" 2 plaintiffs have made no previous application 

for the relief hereinafter sought against the defendant FAWCETT. 

WHEREFORE, the plaintiffs pray that this Court 
grant the following relief: 

(1) That defendant, FAWCETT, its agents, attorneys 
and enployees, and those acting in its behalf and in concert 

enjoined, during the pendency of this action and 
permanently, from infringing said copyrights of plaintiffs in 
any manner and from publishing, selling, marketing or otherwise 
disposing of any copies of the paperback book entitled THE 
IMPLOSION CONSPIRACY. 

(2) That the defendant, FAWCETT, be required to 
deliver up to be impounded daring the pendency of this action 
all copies of said paperback book entitled THE IMPLOSION CON¬ 
SPIRACY in its possession or under its control, and to deliver 
up for destruction all infringing copies and all plates, 
moulds ana other matter for making such infringing copies, until 
all parts of the book containing the copyrighted material and 

letters of Ethel and Julius Rosenberg or any portions 
thereof and reference thereto are removed, and that such rages 
and portions thereof removed from the book be destroyed. 

(3) That Defendant, FAWCETT, be required to deliver 
up to be impounded during the pendency of this action all 
promotional and advertising material used by the defendant or 
by others in its behalf in promoting the sale of the paperback 
book THE IMPLOSION CONSPIRACY which contain any reference.-., 
dlreetly or indirectly, to the letters of Ethel and Julius 

I 
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4 

Rosenborg, and the* aforesaid copyrighted material of the 
plaintiffs. 

(4) That defendant, FAWCETT, be directed to delete 
and remove from all copies of the book in the process of being 
printed, reproduced or published and all copies heretofore 
printed, reproduced and published all of the copyrighted 
writings of the plaintiffs and any references thereto, and 
that defendant deliver up to be impounded during the pendency 
of this action such deleted and removed pages and portions 
thereof. 

(5) That the defendant FAWCETT, account for all 
gains, profits and advantages derived by it from its infringe¬ 
ment of plaintiffs' copyright, and derived from its trade 
practices and unfair competition as aforesaid. 

(6) Damages against the defendant, PAWCETT, in 
the amount of One Million ($1,000,000) Dollars. 

(7) The defendant FAWCETT pay to plaintiffs ^he 
costs of this action and reasonable attorneys fees be allowed 
to the plaintiffs. 

(8) Such other and further relief as the Court may 
deem just and proper. 

Dated at Stamford, Connecticut 

218 Hcdford Street 
Stamford, Connecticut 06901 
Attorney for Plaintiffs 


this 5th day of March 1974. 

/* 


'Mlt ?/% 


Samuel-Cruber 
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STATE OF CONNECTICUT ) 

) 88. Stamford March 5, 1974 

COUNTY OF FAIRFIELD ) ^ 

Personally appeared Michael Meeropol, also known as 
Michael Allen Rosenberg, and Robert Meeropol, also known as 
Robert Harry Rosenberg, both of the Consnonwealth of Massachueett 
plaintiffs In the above entitled action and made oath to the 
truth of the matters contained In the within complaint except 
as to the matters therein stated to be alleged on Information 
and belief, and as to these matters they believe them to be 
true. 



Samuel Gruber / 

Commissioner of Superior Court 
✓ 
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DEMAND FOR JURY TRIAL IN CONNECTICUT ACTION. 

UMITSD STARS DISTRICT COURT 

DISTRICT OP COHH1CTICOT 


KICHAIL MUROPOL, also known 
as MXOUEL ALLKM ROSWSIRO 
and R0HKT MbSROVOL, also 
known aa 10MRT BARRY ROSENBERG, 

Plaintiffa 


va. 

FAWCETT PUBLICATIONS, WC., 

Dafandant 


) 

) 

) 

) 

) 

) 

)«IT1L ACTION NO. B-74 

) 

) 

) 

) 

) 


73 


I 


| 


DRMAMD FOR JURY RIAL 


To: PAVCITT PUBLICATIONS, HC. 

Pawcatt Building, Pawcatt Place 
Gre en wich, Connecticut 06803 


Plaaaa taka notice that plaintiffs 4—an d 
trial by Jwry in this action. 


teasel Iruker 

Attorney for plaintiffs 
218 Bedford Street 
Stanford, Conn. 06001 


cnnncAR o p amna 

Thia la to certify that service of the within d ns aa d for 
jury trial was undo by nailing a-true copy thereof, 0.8. Hails, 
peatage prepaid to Peweett Publications, Inc., Pawcatt Building 
Fawcett Place, Greenwich, Coen. 06803. Registered Mail, 

Return receipt raguested. 
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united aw district court 

* DISTRICT or CONKECTICUT 

i kiouel fault, iImImm ) 

' u michaxl aujb Eiiunii ) 

and ROBERT MEJROPOL, also ) 

known as ROBERT HARR BOSEHBERC, ) 

> 

) CIVIL ACTION HO. B-74-73 

> 

) 

) 

) 

) 

» 


» or COWFtAIKI 

* 

Plaintiffs - J chair complaint, a of course, under 

a 

che provision-: of Rule 15(a) In the follow In* respects: 

1 

? 1. By designating Paragraphs 1-31 of the Complaint 

as "Count V. 

7. By adding to the Complaint a nau Count to be 
j designated as Count II as follows: 


COONT II I 

I 

4 I 

32. Plelntlffe' repeat and reallege each and every 

1 ; 

jj allegatlen contained In Paragraphs 1-31 of the Crwplair* v*"~h 

I' 

the tame force rn-' e # fect as If fully set fo-th therein. 

'i 

! ! -»3. The defendant FAWCETT has prUted, publlsh-d. Hstrlhutnd 

»t 

and sold said paoerback edition of THE TK*l.<«l0M V.Y 

In treat mmber? throughout che United St-.tee. 

Vi. The book, while purporting to !»• <-n accurate end 
li detailed accowt of the legal proceeding* In the cu- In which. 


Plaintiffs 

VI. 

I fAWCETT PUBLICATIONS, INC., 
Defendant 


l 




l 
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eh« plaintiff*' parents were involved, by Mission and mls- 
Lntsrprscation gives a distorted and Misleading account of 
significant legal aspects charaof. 

35. In addition cha book relates statements, conversations i 
i and events, not reflected in the legal proceedings, involving 

the plaintiffs Independently and as well their relationship 

I! 

'• with the_r parents and others, and purparts to set forth 
motive*. attitude* and feelings of both the plaintiffs and 
their parents in such relationship. 

36. Said statements, conversations and events were false, 
fictitious, inaccurate and distorted. By malicious use i tereof 
che defendant F.WCtTT sought to portray an<’ did portray "he 
plaintiffs in their interrelationship with their parents as 
having bean deserted and rejected by their parents; that the 
plainr<ffs were manipulated and used by their parents and others 
for various illegal and nefarious purposes; and chat as a 
result thereof the plaintiffs disassociated themselves from | 

I 

and rejected their parents and what they stood for, and chat 
contrary to the way of life of their parents, the plait-tiffs 
have taken to live as "normal decent citizens". 

37. In said paperback edition and in order to deceive the 

•I * 

reader and lapr-'-ss the public with the authenticity anu credibility 
of the aforesaid falje, fictitious end distorted statm-.its, 
conversations and events regarding the plaintiffs as well as 
^ their parents, the defendant FAWCETT used, copied and excerpted 
subt>. uncial portione of the copyrighted tn.iw-rlal hereinbefore 

It 

i referred to, and used such copyrighted material along with 

I 


0 


•* 






J 


-2- 
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"aid false, fictitious and inaccurate and distorted 
statements, conversations and events to embarrass,humiliate 
and ridicule the plaintiffs, and to denigrate the relationship 
between than and their parents. 

;! i 

3t. By reason of the foregoing the plaintiffs' have been 
held up to ridicule, embarrassment and tnaslllatlon, injury 
has been caused to then and their Immediate family including 

ft 

their children, end to their capacity to function as ci:l.-ens I 

In their present and future employment end professional 

.. ; 

performance end In relationship to others now and In the 
future, all to Che great damage of Che plaintiffs as an fnvaslog 
of their privacy and their right to be left clone. 

39. By at least December 7, 1973 and on information and 
belief for a long time prior thereto the defendant FAWCFTT 

.1 

i was aware end fully cognizant of the fact that the plaintlffa 
herein were asserting and setting forth their claims, among 
others, that the hardback edition of THE IMPLOSION CONfclRACY ' 

| 

and tha contents thereof, particularly Che aforesaid recitals ! 
of statements, conversations and events regarding the 
^ plaintiffs ae well as their parents were lilse, fictitious. 
Inaccurate and distorted end were illegal Invasions of the 
plaintiffs' right of privacy and their right to ti loft alons. 

'! Hi* defendant FAWCETT by at least December 7, 1973, was .wars j 
that such claims had been fully set forth bv the plaintiffs 

■i 

in the complaint In the aforesaid action In the Souths-r> 

District of New York bearing Index No. 71 Civ. ?720|HRT). 

I 

I 

I 

I 




3- 
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i 


>1 


■t 

H 


s 

II 

t 

I; 

i 
* 

if 

ii 

■ 

i 

.i 

i 

!l 

i 

n 

•i 

i* 

i> 

i 

T 

i 


40. NotvlthoUndln| inch knowledge end notice, the 
defendant FAWCETT In reckless disregard of l.s duty to iuvestl-' 
get* the truth or falsity of such statements, conversations 

I 

and events, printed, published, distributed and sold the 
oaparback edition of THE IMPLOSIOH CONSPIRACY containing the 
verbakin text thereof without seeking or stteaptlng to obtain 

t 

prior cjnsent, approval or information from the plaintiffs 
who were known to tha defendant and to whom such statements, 
ccmvercations and events directly pertained nor checking or 

I 

peeking to check or verify with the plaintftfs chr* iccuracy 
and validity thereof. In further reckless disregard of its 
duty under the circumstances herein to investigate the truth I 
or falsity of such statements, conversations and event*, tha 

I 

defendant made no independent search for information even I 

i 

though such information was available to It. 

41. The defendant FAWCETT knew that such aforesaid 
conversations, statements and events involving the plaintiffs ^ 
independently and in relationship with their parents and others 
ware fictitious, dlstortsd and false snd it printed, pubUahad, 
distributed and sold said book with reckless disregard for 

tha truth or falsity of the aforesaid materLais, contained 
therein. 

Wherefore 'he plaintiffs, with respect to Count II, claim 

I 

i 

I 

I 


i; 
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j 

One Million ($1,000,000.00) Dollars compensatory damages 

•I 

and One Million ($1,000,000.00) Dollars punarive damages. 

I 

i. 

H 

Dated at Stamford, Connecticut on the 19th day of March 1974. 


i 

i 

« 

it 


>i 

•i 

it 


j 


•t 

i 

H 


1 


Samual Gruber _ 

Samuel Gruber 
218 Bedford Street 
Stamford, Conrt. 06901 
Attorney for Plaintiffs 


Please take notice that plaintiffs demand trial by 
Jury In this action. 


Samual Gruber 
Samuel" brubeT ” *” 

218 Bedford Street 
Stamford, Conn. 06901 
Attorney for Plaintiffs 


CF?., -TI CATE Of mvia 

This It to certify that service of the within Amendment 
of Complaint and demand for Jury trial was made by mall'ir, <i 
trua copy thereof, U.S. Malls, postage prepaid to Fswcei 
Publications, Inc., Fawcett Building Pewcctt Place, Cret.iwlch, 
Connecticut 0680T. 


»• 


*! 


I 
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AFFIDAVIT OF SAMUEL GRUBER IN OPPOSITION TO ORDER TO SHOW CAUSE 


UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 


Plaintiffs, 


- against - 


73 Civ. 2720 
(HRT) 


LOUIS NIZER and DOUBLEDAY & COMPANY, 
INC. , 


Defendants. 


AFFIDAVIT 


STATE OF 


d/E* 

CONNECTICUT 


COUNTY OF 


/•Vw ) •• •: 

FAIKJ LElRj n ) 


SAMUEL GRUBER being duly svorn deposes and says: 


1. I aa the attorney for the plaintiffs In Meeropol. et 


al. vs. Fawcett Publications. Inc. Civil Action No. B747-73 


In the United States District Court for the District of Connec¬ 


ticut. My office is at 218 Bedford Street, Stamford, Connec¬ 


ticut, 06901. Said action together with an order to show 


cause why a temporary injunction should not Issue made returnable 


to March 29, 1974 In New Haven, Connecticut was filed In the 


District Court of Connecticut on March 6, 1974. A demand for 


a Jury trial In the action was made on March 13, 1974, a copy 


thereof is attached as Exhibit A. On March 19, 1974 the 


plaintiffs amended their complaint, as of course, a copy of 
such amendment Is attached as Exhibit B. No appearance for 


the defendant has been filed In said action to the date of this 


affidavit, nor has defendant moved In Connecticut to transfer 


said action to New York, nor has It moved In Connecticut for 


a stay therein. 


/ 


r 
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' * 

2. On Wednesday March 20, 1974 1 received from 
Saterlee & Stephens by first class mall a copy of an Order 

I 

entered In the above-captioned New York ease by this Court 
on March 19, 1974, upon the application of Fawcett, directing 

f 

t 

the plaintiffs to show cause why an order staying all pro¬ 
ceedings in the aforesaid Connecticut action should not be 
entered. Said Order was made returnable to March 22, 1974 l 

for argunent and provided that, pending arguments on the 
order to show cause, all proceedings In Connecticut were 
stayed. Service of said Order and the accompanying papers 
were further ordered to be made on ma at my office <n Stamford 
on or before March 19, 1974 at 5 P.M. 

3. Since I have not • entered my appearance for the 
plaintiffs in the New York action nor do I have authority 

I 

the plaintiffs to do so, I respectfully request permission 
to appear specially herein for the purpose only of filing 
this Affidavit and a Memorandum In opposition to Fawcett's 

I 

application and to argue orally on the return day. 

i 

4. Attached to the order to show cause Is Mr. Callagy's 
affidavit in which he describes his firm as "attorneys for 
the defendant Fawcett Publications, Inc. (Fawcett) In this 
litigation" (Callagy Aff. p.l). However, the affidavit 
further reveals that Fawcett Is not a defendant In the New 
York litigation nor has it any party status therein. Neverthe¬ 
less Fawcett now seeks to Invoke the injunctive powers of 

this court to restrain the Connecticut action. On Its face 

! 

such Invocation by Fawcett, a non-party to the New York 
- action Is patently Improper. Fawcett simply has no standing 
to ask this court to exercise its extraordinary equitable 
powers. 

-2- 
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5. Hoc only is Fawcett not a party to ch« proceedings. 

In New York, but, according to the Callagy affidavit (p.4). 

It can cuffar no damage by virtue of the Connecticut suit 
elnee It claims it hae a full Identification agreement from 
Doubleday. In this connection It should be obeerved that, 
on Information I have received from Mr. Perl in. Doubleday In 
this action has declined to produce any agreements between 
It and cny other publisher for a paperback edition of 
THE IMPLOSION CONSPIRACY. Hence, while plaintiffs at the 
time they became avare of tho fact that Fawcett was about 

| 

to publish such a paperback edition knew that such publica¬ 
tion had to be made by virtue of some kind of agreement 
between Doubleday and Fawcett, they had no knowledge of 
the terms thereof, including the terms or the scope of an 
Identification agreement. If any. The first time that 

I 

plaintiffs knew that Doubleday was required to Idesnlfy 
Fawcett and the conditions thereof wee on March 19, 1974 
after the Connecticut action wae fllad. On tho papers I 

cubmltted In thle application for an order to show causa It 
does not appear that either of the named defendants agrees 
that tho torms of said Identification agreement does fully 

t 

cover all the claims of the plaintiffs la the Connecticut 
action ae asserted by Fawcett. The possibility of e conflict 
bntwin Fawcett on the one hand and the named defendant la 
apparent. 

* I 

But If, aa Fawcett maintains the Indemnification agrecnent 


1 


• 3 - 
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does Indeed cover all the plaintiffs claims in Connecticut 
then the situation is that a non-defendant who can suffer 
no damage nevertheless seeks equitable relief from this 

l • 

court. Fawcett's theory that although it cannot be damaged 

| 

it is nevertheless entitled to an injunction against the 

I 

plaintiffs might be labelled es e non-irreparable damage 
theory. Its mere assertion reveals lea patent absurdity. 

6. Contrary to the assertion in the Callagy affidavit 
(p.2) that the Connecticut action Is virtually Identical 
with that involved in this action, examination of the 
Connecticut ccx^laint attached to Fawcett's application and 
the amended complaint attached hereto reveals that the 

» 

thrust of the complaint in Connecticut is that Fawcett, 

( 

unlike Doubleday and Mixer, had written notice for many , 

months prior to publishing and selling the paperbeck 
edition of all of the plaintiffs'clelms and therefore had 

A 

a duty, higher even than that of the defendants herein, 
to look into and investigate the truth or falsity of the 
matters asserted by the plaintiffs. This applies for 
ex **P 1 «» the doctrine of fair use as enunciated by this 
Court in its decision denying the temporary injunction 

I 

and ns well to the claim for damages for unfair competition 
and the Invasion of the plaintiffs' right to privacy. 

Since Fawcett has seen fit not to appear in Connecticut and 
hence has filed neither motions nor responsive pleadings, 
it would appear that the allegations of the congjlaint in 
Connecticut should, for purposes of the within application 
at least, be accepted as true. 


-4- 
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7. The Callagy affidavit asserts (p.3, para.6) that 
Fawcett is a Connecticut corporation. This is not so. 

It is, I was advised by the Connecticut Secretary of State's 
office a Delaware corporation authorized to do business 
in Connecticut. There is no denial in the affidavit that 
Fawcett has its principal place of business in Greenwich. 
Connecticut. Connecticut has therefore substantial contacts 
with the plaintiffs' cause of action and quite clearly 
there is ainiral Inconvenience for witnesses whether from 

I 

New York or Creenwicb. Certainly depositions of Fawcett 
witnesses which would be required in the Connecticut action 
would work no significant hardship ot. any of than. 

8. The Callagy affidavit assertion (p.4) that one 
of the reasons for instituting an action in Connecticut 
was to "harrass defendants Hirer and Doubleday" is false. 

It is significant that neither Doubleday nor Hirer have 
filed affidavits he-ein to that effect. Certainly 1 an not 
aware of then if such affidavits were in fact filed. The 
affidavit with respect to Doubleday and Niter further 

states "who plaintiffs know are required to identify Fawcett". 
The use of the present tense "know" is interesting. When 
they started the Connecticut action, as I have already 
indicated, the plaintiffs did not know of the indetnnlty 
agreement. Thu affidavit, by its use of the present tense 
only, agrees. Nevertheless the affidavit asserts that 
present knowledge acquired only on March 19, 197♦ is one 
of the basis for claiming that the Connecticut suit filed 

f 

prior thereto on March 6, 1974 was for the purpose of harrass- 
Nlrer and Doubleday. The assertion is demonstrably untrue. 

j 


5- 






86a 


AFFIDAVIT OF SAMUEL GRUBER IN OPPOSITION TO ORDER TO SHOW CAUSE 

9. As demonstrably incorrect Is the claim that the 
plaintiffs brought their Connecticut action "to avoid the 
prior decision of this Court which refused to preliminarily 
enjoin any paperback edition of THE BOTXblON COMSPEUCT;". 

t 

Presumably the Court end Mr. Perlin know what happened 
during oral argument on the prelinInary injunctloo in 
this case. X was not present. But a reeding of the Court's 
decision quite clearly indicates that the oral request was 

I 

te enjoin Doubleday end/or Miser from Spy possible paper- 

I 

beck publication and not Fawcett who has never been a 

V 

party to this action. As the coupleint in the Connecticut 

I 

action then clearly, the plaintiffs end Mr. Perl in became 
aware only in December, 1973, that Fawcett might publish 
a paperback edition of the book. Hence the notice letter ‘ 

f 

to Fewcett (Complaint p. 8 & 9). The Court's decision 
la dated six mouths before the letter. To Imply that the 
decision somehow was e ruling on whether Fawcett should 
!t be enjoined is palpably erroneous and to state that the 

reason for the plaintiffs' suit in Connecticut against ( 

Fawcett wee to avoid the decision which in no vwy Involved 
Feweete la a fort lor# erromous. 

* * I 

10. As far the affidavit's assertion that plaintiffs 

brought the action In Connecticut to "seek in Connecticut 
a wider base of publicity for purposes of pursuing plaint¬ 
iffs' true intent in this suit, i.e. to exonerate their 
parents" only shows the lengths to whleh Fawcett will go 

• 6 * 
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in seeking Co stay the Connecticut suit. 

Of eaurM plaintiffs vaat to exoaarate their parents. 
Such a motive Instead of being bavck-handed ly Impugned by 
Fmcett should be we1coned by all as a sign of filial 
regard. How the action In Connectlent provides a wider 
base of publicity for pursuance of their laudable desires 
to exonerate their parents, Fawcett nowhere indicates 
except to present a loug story from the Hew Tork Tf-es 
which ei-ntlons the Connecticut suit only once and with 
a mini: iss of words. Fawcett's attempts to obfuscate the 
issues herein should be rejectod. 

11. The plaintiffs after apprising Fawcett fully 
of their claims which Fawcett nevertheless chose to ignore, 
•^Ftcd their suit in Connecticut, where Fawcett unquest¬ 
ionably is, to prevent it from publishing and distributing 
copied copyrighted material belonging to them, from 
unfairly cocpcting with then with cuch material and for 
damages for flagrant Invasion of their right to privacy 
and their right to be left alone. 

By reason of all of the above I submit that this 
Court ought to recoct the unwarranted Invocation of its 
injunctive powers and deny the stiiy sought herein by 
Fawcett. 


Cvp^XaP 

cS-Jjb 
Mo-* jl nS 


r.irauel Crubcr 


I 


I 


I 


I 


i 

i 
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WILLIAM C. OCOTT 
_ Counsel 


M. CALLAGY DATED MARCH 

SATTERLEE & STEPHENS 
Pa»k Avknuc, New York, N. y. 10017 


20 , 


JAMti W. OWVIK 
PAUL KDOA* IWAim 
ROBCMT H. SCHNILL 
DONALD W. SMITH 
FRANCIS O. KALOSKY 


1974. 


TELEPHONE 
(211) 626 6200 

CABLE ADDRESS 
•••ATERFIELD • NEW YORK 
TELEX 223497 


DAVID M. TAPPSW 
NOBSRT C. HU PSA NO 
MSMRT J. FORMON. JR. 
ROOCR S' AN SMCR 
BRYAN WIN 
JAMES D. DANA 
MKRT M. CALLAOT 
JOUm S. NORTON 


WASH I NOTON OFFICE 
1701 PENNSYLVANIA AVENUE. N.W 
(ROOM UOO) 

WASHINGTON. O. C. 20006 
TELEPHONE <202)298.6388 


Marsh 20, 1974. 



■on. hioU R. Tjrlar, Jr. 

of Wa s. s. Diatrivt Court 
0. 8. Court Spuoo 
Polay Square 
Raw York, a. y. 


Rot Moor opcl ▼. Misor, ot ol 
73 for. 1720 _ 

Door Jsdgo Tylort 


Yaatoxday, shortly 


your Honor slgaod 


.. ****»• «bovo notion soaking to atoy 

Mont to ol aotlonjurosj^t in tho Caosaatlout Rlatri 


against Favoott Putoll 


»tr*4t 

Loa«bos, 


PRPARbook odltios of vn implosion 
CONSPIRACY. My affidavit in support of tho application 


spocifiod that it 
Pawoott and tho 
tha mm otataMont. 


bsisq nado on hshnlf of tho dofoadont 
Indus of low contained 


This lottor is to roquoot that tho Court doos 
■y Moving affidavit and sasorasdna of lav —***** to show 
that tha application la being sado on bohalf of tha dafondant, 
Doubloday * Coaqpany, Ino., joined by dafondant Fawcett in 
tha Connaotieut action. 

A copy of this lattar la boing aont to counaal 
for tha plaintiffs in tho Nov York and Connoctlout notions. 

Rospootfully, 


mat 

oci Samuel Gruber, Kaq. 

Marshall Ferlln, Baq. 


Robort M. Callagy 
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motion to vacate order to show cause and stav 

UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

MICHAEL MEEROPOL and ROBERT MEEROPOL 

Plaintiffs, 

-against- 

LOUIS NIZER and DOUBLEDAY & COMPANY, INC. 

Defendants. 

.x 

Upon the affidavit of Marshall Perlin, sworn to 
the 22nd day of March 1974 and upon the proceedings hereto 
had the plaintiffs will move this Court at a motion term 
thereof to be held in the United States Courthouse, Foley 
Square, New York, on the 22nd day of March, 1974 at 12:00 
noon or as soon thereafter as counsel can be heard for an 
order vacating and setting aside and declaring null and void 
ab i nitio the order to show cause dated March 19, 1974 and 
the stay contained therein and any hearings had thereon 
signed by the Hon. Harold R. Tyler, Jr., Judge of this Court. 

Dated: New York, N. Y. 

March 22, 1974 

Marshall Perlin ~ 

Attorney for Plaintiffs 
Michael Moeropol and 
Robert Mceropol 

36 West 44th Street 
New York, N. Y. 
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AFFIDAVIT OF MARSHALL PERLIN IN SUPPORT OF MOTION. 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


---------x 

MICHAEL MEEROPOL and ROBERT MEEROPOL, : 

Plaintiffs, . 

-against- 

LOUIS NIZER and DOUBLEDAY & COMPANY 
INC., 

Defendants. 

..x 


73 Civ. 2720 
(HRT) 


affidavit 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


MARSHALL PERLIN, being duly sworn, deposes and says: 

1. I am the attorney for the plaintiffs herein and 
submit this affidavit in support of plaintiffs' motion to vacate 
and set aside the order to show cause and stay in this action 
granted by the Hon. Harold R. Tyler, Jr., Judge of this Court 
on March 19, 1974 and all proceedings had thereon in determining 

that the aforesaid order to sho» cause »as and is null and void 
ab initio. 


2. Since the service of the order to show cause was 
made on me immediately after its signing on March 19, 1974, I 
received a copy of a letter sometime in the morning of March 21, 
1974, addressed to the Court and dated March 20, 1974 by Mr. 
Callagy attempting to retroactively, without any evidence of 
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AFFIDAVIT OF MARSHALL PERLIN IN SUPPORT OF MOTION 
authority to "amend" the order to show cause and purporting to 

change the party Mr. Callagy was representing at the time of his 

submission of the order to show cause on March 19, 1974. While a*. 

copy of the letter indicates a copy of same is also sent to 

Samuel Gruber, Esq., he had not at least by 5:30 p.m. on March 20, 

1974 received the same. 

3. I had advised Mr. Callagy while he was submitting 
the order to show cause to this Court during a brief recess of 
the trial in another matter that the order to show cause was 
improperly brought in behalf of an entity not party to the pro¬ 
ceedings in this Court who had no standing to seek or obtain the 
relief requested and that the party was in the wrong forum. While 
I stated this in the presence of the court, undoubtedly in view 

of the very brief recess this Court did not have an opportunity 
to consider the matter. Undoubtedly, Mr. Callagy has had some 
second thoughts about his fatally defective application and retro¬ 
actively and most irregularly sought to no avail to alter the 
order to show cause after it had been acted upon by this Court. 

4. In light of the above, the plaintiffs have moved 

to strike the entire order to show cause and submits this affidavit 
in respect thereto. Since the only order to show cause before 
this Court is the one that was submitted to it and signed by it 
on March 19, 1974 in behalf of Fawcett Publications, not a party 
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to this proceeding by an attorney who has not noticed his 

appearance in its behalf in this or any other action, it is 

respectfully submitted that the "merits of the application: 

is not before this Court. Nor does the attempted amendment 

have any meaning or posit the issues before the Court. The 

'merits" of the affidavit by its express terms is written 

in behalf of Fawcett and not Doubleday. Obviously Mr. Callagy 

did not purport then or now to submit the affidavit as an 

application of defendant Nizer. 

5. Nizer, Fawcett and Doubleday are not interchange¬ 
able parties, they are not "all one happy family". Each of the 
P ar ^-'- es have separate interests, liabilities and accountabilities 
for damages and their respective contractual rights inter se 
very quite considerably both as to actual and potential lia- 
bilities and culpability because of their independent wrongful 
conduct. This would reflect to some extent but by no means all, 
the divergence of interests between the parties. There would 
be a clear conflict of interests were Doubleday and Fawcett 
represented by the 3ame counsel in light of the above. These 
conflicting interests and liabilities in light of the facts and 
legal implications may well be one of the considerations that 

compel Mr. Callagy to "rearrange" or "amend" the order to show 
cause. 


6. An examination of the history of the two proceedings 
as they relate to defendant Nizer and defendant Doubleday and 
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Fawcett are relevant in consideration of the plaintiffs' applica¬ 
tion to vacate the order to show cause: 

a c On April 27, 1973 Fawcett and Doubleday entered 
into a contract for the publication of a paperback edition of 
THE IMPLOSION CONSPIRACY (See Exhibit attached to the Fawcett 
order to show cause). This contract was never seen by plaintiffs 
until the service of the order to show cause on March 19, 1974. 
Parenthetically it should be noted that the plaintiffs demanded 
the production of all contracts relating to publication or sale 
of the book but defendants Nizer and Doubleday refused to produce 
them, although the request to produce was served on October 19, 
1973. 

b. On May 10, 1973 letters were delivered by plaintiff 
to defendants Nizer and Doubleday demanding they cease and desist 
from engaging in their tortious acts and that certain steps be 
taken to rectify the wrong done. 

c. On June 19, 1973 this action was commenced with 
due and proper service upon defendants Doubleday and Nizer in 
this Court. 


d. On December 7, 1973 the plaintiffs hearing that 
Fawcett was going to publish a paperback edition of the book 
THE IMPLOSION CONSPIRACY wrote a letter by certified mail - 
return receipt requested demanding that Fawcett cease and desist 
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from the printing, publishing or distribution of the book holding 
them fully accountable, advising them that they were repeating 
and expanding the wrongs already done by the defendants in this 
action for which Fawcett would be fully accountable. Along with 
the letter Fawcett received a copy of the letter written to 
Doubleday on May 10, 1973 which was attached to the complaint 
in this action along with a copy of the complaint itself, -fhus 
putting Fawcett fully on notice not only with respect to the 
copyright claim as s-t forth in the count along with 

the plaintiffs’ second and third count of the complaint. It 
was requested that Fawcett respond and plaintiffs indicated their 
willingness to answer any question that Fawcett might have. 

Fawcett never replied. 

e. While appearing before this Court on a motion 
directed to answers to the Interrogatories on December 28, 1973, 
after the conclusion of the matter Mr. Callagy complained to this 
Court that 1 had been "harassing" Fawcett by writing my letter of 
December 7, 1973 (See Paragraph 21 of the Connecticut Complaint). 
Inter alia It was noted by this Court that Fawcett was not a 
party to the proceeding. 

f. On March 6, 1974 an action was instituted in the 
United States District Court for the District of Connecticut, 
an action by the plaintiffs, Meeropol against Fawcett. An 
amended complaint was thereafter served upon Fawcett in the 
Connecticut action. 


6. It is clear from the above that in spite of full 
notice by the plaintiffs to Fawcett in December of 1973, assuming 
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Fawcett had no notice of the action prior thereto, Fawcett 

chose to ignore the entire situation, it knew it was vulnerable 
to action instituted by the plaintiffs herein. What arrangements 
were made between Fawcett, Doubleday and Nizer in the interim 
is unknown to plaintiffs. Rather it would seem Fawcett felt 
it was free to proceed with publishing 800,000 copies of the 
paperback as a first printing and seek to reap profits at the 
most rapid pace. Fawcett at any time could have moved to inter¬ 
vene in the action in this Court. It chose to sit back and wait. 
It is clear that Fawcett's equitable position is entirely 
untenable and it is in no posture to be asking the aid of a 

court in a proceeding where it is not a party and where it never 
attempted to become a party. 

7. While the action has been pending in Connecticut 
for 15 days no attorney has appeared in its behalf in that pro¬ 
ceeding. Fawcett would have standing to make a motion in the 
District Court in Connecticut to transfer the action and con¬ 
solidate it with the action pending in this Court. It has not 
done so. Fawcett, as a party in the Connecticut action could 
have moved for a stay in that court. It chose not to do so. 

Fawcett could have moved for leave to intervene in this Court. 

It has chosen not to do so. 

8. Equally Doubleday could have moved for leave to 
intervene in the Connecticut action and chose not to do so. 




_ affidavit of marshall perlin in support of motion 
Were one to accept, which we do not do, the contention of Mr. 

Callagy (in whose behalf he makes this contention we do not 

know) that the only party who will have to pay any liabilities 

that accrue in either action would be Nieer, Jurely Niter 

could have intervened in the Connecticut action but he chose 
not to do so. 


9. On Wednesday or Thursday, March 13th or March 14th, 

I received a phone call from Mr. Rittinger of Satterlee and Stevens 
who advised he was calling i„ Mr . Callagy■, abse nce since the 
latter was in Europe for the week to discuss the question of 
transfer of the Connecticut action from Connecticut to New York 
and also mentioned as an alternative the possible use of jointly 
handling the two actions in light of devices afforded in cases 
of multi district litigation (assumedly 28 U.S.C. Section 1407). 

I advised him to communicate with Mr. Gruber and thereafter I 
would discuss the matter after 1 had completed and submitted my 
morandum relating to the motion for summary judgment pending 
in this action. Mr. Rittinger expressed chagrin that I couldn’t 
give him an immediate response even though I indicated that there 
would be no prejudice to any of the parties if the question were 
put over to discuss the following week. Indeed 1 advised Mr. 

Callagy upon his return from Europe when 1 spoke to him on Monday, 
March 18th when he too demanded an immediate response regarding 
transfer and consolidation, that I planned to meet with Mr. Gruber 
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in the evening of March 19th since I would be tied up before 

that in taking a deposition of defendant Nizer. For reasons 

that I have yet to fathom, he advised me that he could not 

tolerate such a protracted delay even though I said I would 

be back to him on Wednesday, March 20th. The next I heard 

from Mr. Callagy was on the morning of March 19th when he 

told me that my presence in court at noon that day was required 

bv judge Tyler. He vluld make his order to show cause available 

to me while we were awaiting the recess only minutes before 

they were submitted to the Court. 

10. A cursory examination of the order to show cause 
and supporting papers before it was presented to this Court 
made it evident that the applicant in whose behalf Mr. Callagy 
was acting, at least on the morning of March 19th - it would 
seem to change from day to day - had no standing in this Court 
to ask for any relief or for an order to show cause and I so 
stated at the time of its submission. 

11. .1 must seriously question what authority, if 
any, Mr. Callagy had to act and make representations as he 
did in his affidavit in support of the order to show cause 
from Fawcett. He was unaware of the fact that Fawcett was 

a Delaware, not a Connecticut corporation. Had he checked 
with Fawcett, he could have learned that fact. He seemed to 
be unaware that there was a demand for a jury trial as early 
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•6 March I3th in the Connect.’cut action and he xcrtalnly did 
not attach the demand to his ->apora. He purports to make repre¬ 
sentations to the effect that the sole parry undoubtedly liable 
on any of the counts in any of the actions is defendant Hirer 
*ho most assuredly has not acknowledged or co^irmed that fact. 

At best he overlooked the pertinent fact that jfce indemnifytion 
provision in the contract between Hirer and Doubleday were sub¬ 
stantially different from that of Doubleday and Fawcett. Hence 
his representation of privity with respect to the indemnification 
provisions and that each of the parties stand in the same posture 
in both actions on all counts is patently an error. 


12. Equally the statement that the Issues are identical 
in both actions for Hirer. Doubleday and Fawcett does not accord 
with the facts (See the affidavit of Samuel Gruber). l n i ight 
of the above the amMguity in Mr. Callagy's affidavit as to what 
Fawcett has advised him and what it is prepared to do and what 
allegedly defendants Hirer and Doubleday are prepared to do 


becomes well-nigh meaningless in the context of the second para¬ 
graph of his letter of March 20. 1974 as he loosely moves the par¬ 
ties around in the order to show cause and suggests that his amend 
">ent is joined in "by defendant Fawcett in the Connecticut action" 


13. This cavalier: disregard of the federal rules of 
civil procedure and toying with the processes 0 f the court only 
compounds the wrong and such techniques cannot be sanctioned by 
the court nor used as a trick or ruse to the prejudice of the 
plaintiffs. 


- 9 - 





99a 


AFFIDAVIT OF MARSHALL PERLIN IN SUPPORT OF MOTION 


14. The rationale of Mr. Callagy's action Is denied 
by each and every case cited by him In his memorandum - the 
parties seeking relief must have standing In the court In which 
it applies for such relief. That Is why, of course, Mr. Callagy 
belatedly sought to obscure his error through his letter of 
March 20, 1974. In his memorandum Mr. Callagy states "for 
all practical purposes" each of the parties, Nizer, Doubleday 
and Fawcett are the same. I doubt whether his clients whoever 
that may be or the others sanction that statement or arc willing 
to abide by that commitment. 

15. Is Mr. Callagy suggesting that if the plaintiffs 
prevail in thla action without Fawcett being a party, Fawcett 
becomes liable on the doctrine of collateral estoppel or res 
judicata ? 


^" or these reasons, it is respectfully prayed that 
the plaintiffs' motion to vacate and set aside and declare null 
and void the order to show cause dated March 19, 1974 and the 


stay contained therein be granted, said application being joined 
by Samuel Gruber, Esq. If a party having standing In this action 
wishes to make any application it can do so and at that time the 
merits of its ctotanctiona will be dealt with by the plaintiffs 
herein. 

Sworn to before me 
this 22nd day of March, 1974. 

$ ****+*. _, 

Notary Public 



ISADO7E KATMANSON 

Safe 0i *. was M 
N» 14.10 

, y *-* • 

m. I 
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PLAINTIFFS' MOTION TO ADJOURN SETTLEMENT OF ORDER 

AND OTHER RELIEF. 

U NITE D STATS* DISTRICT COURT 
SOUTHERN DISTRICT OT RUT YORK 

----- x 


MICHAEL MUIDVOL Md ROMRT RgEBOPOL, 


Plaintiff., 

•agtiMt- 


73 Civ. 3720 (HRT) 


LOUIE RISER .nd DOUBLEDAY * COMPANY. 
IRC., 


N OTICE or MOTION 


--- 

upon th. UAMtd affidavit Of MARSHALL perlxm. bsq., 
0worn to ***• of April, 1974, and upon the proceedings 

heretofore had, tho plaintiff, novo this Court for an ordor 
adjourning tho oottlouont of an ordor on tho ordor to show 
cauoo r.tumod on March 22, IT74, to April 5. If74 at 2.13 
P.M. at a Motion Tons of fchi. Court at tho Courthouao, and 
In tho altornativo in tho ovont tho propoood ordor la signed, 
that it bo atayod po ndin g tho determination of tha plaintiffs’ 
•PP** 1 trm aaid ordor to tho unltod Btatoa Court of Appaala 
for tho Second Circuit. 

Dotod Now York, Mow York 

April 1. 1974. ') 

/lid* ^ 

MARSHALL PRRLIH, &SQ. 

Attorney for Plaintiffs 
36 Wont 44th St root 
Now York, Now York 10036 
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PLAINTIFFS’ MOTION TO ADJOURN SETTLEMENT OF ORDER 

AND OTHER RELIEF 


TO l 


Affnm * aviwu, bsqs. 

Attorneys for Defendant DOOBLDAY & CQHPAMY, 
xbc. ud for viwcm poblicatzokr, me. 

277 rork Avenue 
Mo Took# MO York 10017 


PIXU.IM, Wink# AXKJAMX*, KAXM 
A BAUGH, ISO*. 

Attorneys for Defendant azux 
40 Oast 57th Street 
daw rook# woo York 


SAJ0XL OBUBJUL. ISO. 

Attomoy for Plaintiffs in Coaneotieot 
Action 

2 It Bedford ft root 

Stamford, Connaotieut 05901 
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AFFIDAVIT OF MARSHALL PERLIN IN SUPPORT OF MOTION TO 
ADJOURN SETTLEMENT OF ORDER AND IN OPPOSITION TO 
PLAINTIFFS' MOTION TO DEFER SETTLEMENT OF ORDER. 


ontto mmm » district court 

rot IBS SOOTHER* DISTRICT OR SB* YORK 


X 


WBABL MOROPOb and ROSBRT NKBR0FOL, 

Plaintiffs, 

-against- 

LOUIS NIZ£R and DOUKJBAT a COMPAMT, Z*C., 

Dafandanta. 


73 Civ. 2720 (HRT) 

affidavit za support 

or MOTTO* AMD za 
OPPOSITION TO PROPOSED 

OKS_ 



strts or mm vom ) 

) as. i 

c o uhtt or aaa tow ) 


•ays i 


being Only 


daposaa and 


1. I aa the attcamay far tha plaintiffs in this 
action and aatait this affidavit for tha following purposes■ 

a) ia opposition to tha pr ripened ordar submitted 
by dafandaat Daubladayi 

b) dafarring tha aattlanant and signing of tha 
pro p osed ordar until tha hearing and datermination of tha 
notion of rawestt Publications. Inc. (Pnwoatt) now retarn- 
abla on April 5, 1974, for laava to iatarvana under certain 

naail tianai 

c) in any event staying tha order of this Court, 
pend in g tha plaintiffs' eppanl free said ordar to tha United 
States Court of Appaala for tha S aoood Circuit from said 
ordar and tha dateruination of that appeal. 
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ADJOURN SETTLEMENT OF ORDER AND IN OPPOSITION TO 
PLAINTIFFS' MOTION TO DEFER SETTLEMENT OF ORDER 

2. The proposed order declare* that it is basad 
upon an order to shoe oausa by defendant Doobleday -joined 


by Fawcett Publications* Inc." The order to show cause 
dated March 19, 1974 was brought by, in ths nans of and in 
behalf of rawostt only, basad upon an affidavit of Mr. 
Callagy in behalf of raweett only, with no papers ever 


thereafter submitted in behalf of defendants Doubleday or 
Miner. Similarly, neither of the defendants attested or 
agreed to any of the fact claims in ths Paweett affidavit. 


It is stated in the proposed order that Fawoett "joined" 
in ths order te show cause, raweett had and has no standing 
in this Court to ask or join in asking for the relief sought 
in the order to show cause. Bence the reference to raweett 


in the proposed order should be as the moving party or not 
at all. it is submitted that the proposed order only reflect: 
what is set forth in ths moving papers, and nothing else. 

The only relief requested was the stay of the Connecticut 


action and nothing more, raweett in its affidavit guardedly 
and sonditionally offers to appear in this action, if and 
when it is named party defendant in a supplementary complaint 
which it suggests plaintiffs night frame and file and attampt 
to serve. 


3. The letter of March 20, 1974 referred to in 
the proposed order was not received by Samuel Gruber, Eaq. 
w«til March 23, 1974, and received by me on Marah 21, 1974. 
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ADJOURN SETTLEMENT OF ORDER AND IN OPPOSITION TO 
PLAINTIFFS' MOTION TO DEFER SETTLEMENT OF ORDER 

4. in the first paragraph of the proposal order 
it is statsd that ths plaintiffs institutad an action In 
tha Unitad ststaa District Court In Connactlcut on March 11, 
1974. la fact tha action was Instituted on March 6, 1974 
whan It was filed in tha United ftates District Court for 
Connecticut in Vew Haven and It was on that day that tha 
Hon. Jon A. Newman signed an order to show causa why a 
temporary Injunction should not be issued against Fawcett 
and setting down tha hearing thereon for March 29, 1974. 

5. The order to show cease herein was brought 
hastily and in flagrant disregard of the rules and law 
because Fawcett wished to avoid a hearing on the temporary 
injunction in the District Court of Connecticut — not be¬ 
cause of an alleged fear of a duplicitous trial, or by a 
desire for judicial economy or that justice be served. 

They wished rather to exploit profitably the sale of 800,000 
and more copies of a paperback book for which they had obliged 
themselves to pay no less than fJM.OOO. 

6. I have been edvlsed that after the hearing before 
this Court, that some time on the afternoon of Marah 22, 1974, 
this Court, through Its law secretary, communicated with Mr. 
callagy end read to him a portion of a draft of the opinion 

of this Court and advised Mr. Callagy he could tell the 
District Court in Connecticut and plaintiffs' attorneys as 
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ADJOURN SETTLEMENT OF ORDER AND IN OPPOSITION TO 
PLAINTIFFS' MOTION TO DEFER SETTLEMENT OF ORDER 

w«ll that thia Court would subsequently enter an order stay¬ 


ing the plaintiffs from proceeding la the Connect lout action. 


Mr. Callagy did not so advise plaintiffs' attorneys, instead 
he wrote a letter dated fttorch 23. 1974 to the Hon. Jon O. 


ammmn. Judge of the District Court, stating the following! 

“Oa March 22, 1974 at approid.eetely 12*45 P.M., 
Judge aerold r. Tyler, Jr. peraenently stayed the 
plaintiffs fron proceeding in the above notion in 
response to an application by defendant Doubleday a 
Company, Inc., la Meejopp.l Hals Hirer and Double- 
G sxJLamuaau na * 72 civ. 2720 (aw) (v.s. southern 

District Court) in which the defendant Pawcett in the 
above action Joined." 

A copy of this letter was sent to the clerk of the district 
court in Connecticut. Ho copy was sent to Mr. Gruber or 
■yself. After having learned of the letter from the district 
court in Connecticut, i thereafter requested and received a 


copy from Mr. Callagy late in the afternoon of March 27th. 


7. In view of the hearing scheduled for March 29, 
1974, Mr. Gruber and I on March 26, 1974 advised Judge liewman 
of what had transpired at the hearing in this Court. Judge 
Newman thereafter adjourned the return day of the foot ion for 
a temporary injunction to April 3, 1974 and requested Mr. 
Callagy to submit to the attorneys for the plaintiffs a copy 
of the proposed order in this notion as soon as possible. 

8. On page 1 of the proposed order it should be 
notmA that the order to show oause and affidavit was not 


I 






106a 


0F MARSHALL perlin in support of motion to 

pf^?M^r.ofT TLEMENT 0F 0RDER AND IN OPPOSITION TO 
PLAINTIFFS MOTION TO DEFER SETTLEMENT OF ORDER 

aerved upon Mr. Gruber on March 19, 1974, hut was received 


by him only on March 20, 1974 and the latter of March 20, 
1974 was not received by Mr. Gruber until March 23, 1974 
and reaeived by me in the mail on >*rch 21, 1974. 


9. The proposed order does not sst forth the 
motion of the plaintiffs fully or correetly. The plaintiffs 
moved to vacate, set aside and declare null and void ab 

the order to show amuse of March 19, 1974, as well as 
the stay contained therein, said motion being dated Maroh 22, 
1974 and based upon the affidavit of Marshall perlin, sworn 
to March 22, 1974 (see also bottom of page 2 of proposed 
order). Bo service was made upon any attorney for any 
defendant in the Connecticut action since no attorney has 
appeared for Fawcett or anyone else in the Connecticut action. 


10. On Maroh 21, 1974, after having that day re¬ 
ceived the Callagy letter of March 20, 1974, I concluded 
that because of the jurisdictional and procedural questions 
and the confusion created by the attempt to reframe the order 
and the party seeking relief, such issues would have to be 
resolved before the merit#, if properly raised by e party 
having atendlng, could be reached. Hence it wee to the 

important juriadictioaal and procadural questions only that 
plaintiffs' papers were addressed. in this light the cross 

motion was made. Until the return of the order on March 22, 
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1974, X did not know that this Coart would dee* the questions 
poaod a taohaleal formality and sunsMrlly resolve tha faot 
Claims without a hearing. 

11. The above haa partinanca with respect to cer¬ 
tain of tha stateme n ts contained on page 2 of tha proposed 
order whiah set forth Pewcett's and Doubleday's faot claims 
as findings of facto on whioh there has been no hearing and 
which are sharply disputed by plaintiffs. The action insti¬ 
tuted in Connecticut is not the sasm as the action instituted 
in this Court, xt is not merely the differsnee in parties 
but it is based upon new and additional facts and events 
relating to Paweett and which arose after the institution 

of the Mmt york action, Equally, plaintiffs deny that 
Doubleday has indoanlfled Paweett for all alaias arising 
out of paweett'a publication of TBB XMPVogios COMPXXACY, 
and plaintiffs a an establish that faot as well as the fact 
that contrary to the callagy affidavit, the iadannification 
agreement betwe en Miser and DOObleday is qualitatively 
different than that of Douhleday and Pawoett, and the latter 
does not cover and include certain claims set forth in the 
Connecticut nation, and that the parties are not in privity. 

12. The proposed order is besed on Mr. Callagy 
having heard only portions of a draft of an opinion by this 
Court. I stand ia the seme posture. Nevertheless, it was 
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my impression at ths time of argument that this Court would 


condition the granting of the order to show cause upon receipt 
of an affidavit both from Fawcett and its attorney that it 
is Intervening in this action now and not on a possible future 
contingency, although its right to Intervene was challenged 
by plaintiffs, it now s e em s that Fawcett seeks to avoid 


intervening sm in this action as it stands. 


13. Rather in the p r opo s ed order it is stated (p.2) 
that "Faweett is doing business in Hew York and... has agreed 
to intervene in this action and accept service of a supple¬ 
mental suamona and complaint vhloh names Fawcett as a defend¬ 
ant by reason of its publication of the paperback." Thus ths 
position of Fuvoeet is that it is not intervening now but will 
intervene in the event of a subsequent supplemental summons 
and complaint by plaintiffs naming it as a defendant, and 
then it will de so "as soon as reasonably practicable", 
otherwise not. In any event, it asks this Court to stay ths 
Coanectleut action. The proposed order thus doss not reflect 
whet was said to be a condition precedent by this court for 
ths granting of a stay -- intervention now. 

14. if Fawcett cannot intervene in this action 

ncm without a supplemental complaint based upon facts occur¬ 
ring after the Institution of this notion, involving and 

naming Fawcett, it only serves to make clear that a (1) the 
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parties in the two actions are not the same, the two actions 
substantially differ in respeat to .~ats, the times of 
occurrence and their legal implications, and the claims 
between Miser. Doubleday and rawcatt inter se raise conflicts 
of interest; (2) the stay requested cannot bacons operative 
without Faweett's intervention in this action. 


15. The Inherent confusion reflected in the pro¬ 
posed order and Its operative provisions is reflected in a 
motion made by Fawcett dated March 28, 1974 and received by 
me on March 29. 1974, returnable April 5, 1974, wherein it 
seeks an order "for leave to intervene as a defendant in 
this action and to permit plaintiffs to move for relief to 
serve a supplemental complaint naming Fawcett Publications 
Inc. as a defendant ... if they should so desire." Thus 
Fawcett is not Intervening in this action now *md will not 
intervene, even in the event this proposed order is signed, 
but rather wishes to reserve to itself the right to inter¬ 
vene in the event plaintiffs desire and do file a supple¬ 
mental complaint naming it as one of the parties defendant. 


16. Zt is apparent that Fawcett in its current 
motion to intervene, submitted by the attorneys for defend¬ 
ant Doubleday confronts this Court with all of the *ame 
issues and new issues in a different setting that were 

Inherent in the initial order to show cause of March 19, 
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1974 and that vara navar raally diaposad of. 


17. In light of tha above it la requested that thla 
Court dafar tha settlement of tha propoaad ordar to tha time 
of the return of tha currant motion to Intervene, at which 
tima all of tha iaauaa will be bafora thia Court and at which 
time tha opinion of thia Court will be available to all of 
tha partiaa. 


18. The oparativa proviaion of tha propoaad ordar 
refleeta tha entire coafualon of tha prooaadinga as they 
now stand. Tha Connecticut action should not ba stayed in 
any event until and unless Fawcett Intervenes in thia action 
as it now stands, reserving to tha plaintiffs the right to 
object to improper intervention. Tha oparativa portion of 
tha proposed ordar as submitted by tha defendant Doubleday 
would permit tha staying of tha Connecticut action whether 
or not Fawcett intervenes at soma undefined time in tha 
future In tha event that plaintiffs file a supplemental 
complaint. 


19. There never was a need for an interim stay 
in the Connecticut notion at the time of the submission of 
the ordar to show causa, nor ia there any need for a stay 
now. Doubleday has completed tha sale of its hardcover 
editions, which by its affidavit previously submitted was 
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adjourn settlement of order and in oppSsit?on to 
laintiffs' motion to defer settlement of order 

less than 100,000 copies, it is Fawcett who is now 


publishing and distributing upwards o£ 300,000 copiaa of 
ths book in paperback, which is causing irreparable injury 
to the plaintiffs and the plaintiffa are entitled to their 
day in the Pederal District Court in Connecticut in support 
of their application for a temporary Injunction. Fawcett 
will have its opportunity to oppose the application in that 
Court. There is no equitable grounds for staying the con¬ 
sideration of that application that has been shown by 
Fawcett or any of the defendants herein. 


20. In the event the proposed order is signed, 
the plaintiffs respectfully request that this Court stay 
its order pending the plaintiffs' filing of their Notice of 
Appeal and applying for further relief before the United 
States Court of Appeals far the Second circuit. There are 
substantial questions to be considered by the Appellate 
Court, including inter alia , whether this Court had juris¬ 
diction to issue the order) whether the order to show cause 
was fatally defective ab initio i whether the causes of 
action in the two district courts were identical) whethar 
the perties in the two actions are in fact identical) 
whether Fawcett has been indemnified by Doubleday under the 
complaint in the action lnstitutad in Connecticut as 


nded) end whether or not there are any reasonable grounds 
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for staying consideration of ths motion for a temporary 
injunction in ths United States District Court for Connecti¬ 
cut/ now returnable on April 9, 1974. 

21. The impropriety of the entire procedure, 
commencing with the framing of the order to show cause, lay 
in Fawcett's and Doubleday 1 s attempt to conceive of a device 
to avoid the Connecticut district court by asking this 
Court to act beyond its powers and in effect transfer the 
Connecticut action to this Court, and at the sates time evade 
the motion for a temporary injunction in the Federal court 
in Connecticut and vitiate plaintiffs' demand for a jury 
trial in the notion institubed in Connecticut. Thus Fawcett 
and Doubleday devised their saherne to avoid the clear man¬ 
date of the rules of procedures and ths judicial cods 
(Xuls 42 FRCP and 28 U.S.C. Section 1404) and not appear 
before the Connecticut district court to ask for s transfer 
or stay or any relief. 

22. Fawcett end Deubleday can move for e transfer 
of the Connecticut action to the Southern District of New 
York, but such s motion would havs to b# mads In Connecticut. 
It would be beyond the power of either the district court 

hsre or in Connsctlcut to consolidsts thaae actions while 
they were pending in two different district courts. Only 

in the event of s transfer of one of the actions to either 
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th« District of Connecticut or ths Southorn District of 


How York coaid a motion to consolidate bo mado by any of 
tho perties, in determining whether the actions should be 
in Connecticut or Hew York one would then consider as a 
factor that the current active tort feasor is rawcett, tv 
defendant in the Connecticut dletriet court action, in the 
district of its principal place of business. Upon the 
determination of the transfer motion and any motion to consoli¬ 
date weald the issue of intervention, if any, of Fawcett or 
any other defendant, arise. 


2J. similarly any motion for a stay of the Connec¬ 
ticut action should, in the first instanee, be brought in 
Connecticut, mat la where it belongs — not in this court. 
Xn short, the proper forum for all of the applications of 
ruwoett and/or Doubletey should have been brought in the 
district court of Connecticut, and not this Court. To avoid 
this Fawcett, not a party in this action, improperly brought 
on the order to *ow cause. Mr. Callagy belatedly and inef¬ 
fectually tries to correct the error by substituting Double¬ 
day and now proposes that Fawcett Intervene only after end 

if the Conneetioat notion le reinstituted In this Court _ 

thus Playing havoc with the rules - but st all costs avoid¬ 
ing jurisdiction or eppearenee before the Federal district 
court in Connecticut. 


24. The culmination of the improprieties of Fswcstt 
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and Doubleday's actions arc rsflooted in their motion to 
conditionally offer to intervene in this action in the event 
this Court grants leave to plaintiffs, leave Fawcett and 
Doubleday ask for. to file a supplementary complaint, if 
plaintiffs so desire. They seek by these means to effect 
for ail practical purposes the dismissal of the Connecticut 
action with all the rights that have there vested with plain¬ 
tiffs and to frustrate and preclude the pending application 
for a temporary injunction thus compelling plaintiffs to file 
a new complaint de novo in this suit in this district. 

25. we are not here dealing with "mere technical¬ 
ities. rules or formalities*. We are dealing with substantial 
rights of the plaintiffs and basic questions going to the 
jurisdiction of this Court and the Connecticut court under 
the applicable rules end statutes. The grossly improper 
circumvention of the lew end the decisions of the court; of 
this circuit by the m e an s attempted by Fawcett and Doubleday 
should not be countenanced by this Court nor should Fawcett 
end Doubleday be permitted to play that game. 

WHBRBFOKJE. it is respectfully preyed that the pro¬ 
posed order not be entered; that the matter be adjourned to 
April 5, 1974 at 2«15 p.M. and in the alternative, in the 
event the order is signed, that it should be stayed pending 
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th« determination of Um plaintiffs' appeal from tha order 
to the United state* Court of Appeal*, second Circuit. 


Marshall Perlin 


sworn to before me this 
l*t day of April, 1974. 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


! MICHAEL MEEROPOL and ROBERT MEEROPOL 

Plaintiffs, 

-aaalnst- 

LOUIS NIZER and DOUBLEDAY & COMPANY, INC. 

Defendants. 


73 Civ. 2720 (HPT) 


AFFIDAVIT IN OPPOSITION 
TO PLAINTIFFS' MOTION 
TO DEFER SETTLEMENT 
OF ORDER 


i 1 STATE OF NEW YORK ) 

COUNTY OF NEW YOR* ) 

j- 

ROBERT M. CALLAGY, being duly worn deposes and 

saysi 

1. I wake this affidavit in reply to the affidavit 
of plaintiffs' attorney sworn to April 1, 1974, which has been 
submitted in support of a notion to defer settlement of the Order 
permanently stayinq the action which plaintiffs' instituted 
against Fawcett Publications, Inc. ("Fawcett"), on March 11, 1974, 
in the United States District Court of Connecticut (the 
"Connecticut" action). 

2. On March 22, 1974, this Court granted the motion 
of defendant Doubleday joined in by defendant Fawcett and 
permanently enjoined plaintiffs from prosecuting the Connecticut 
action until a final determination of this action. The Court's 
decision granting such motion was conditioned upon the filing by 
Fawcett of an affidavit stating (1) that the claims asserted 
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in the Connecticut action wore subject to indemnification by 
defendant Doubleday and (2) that Fawcett, which was doing 
business in New York, would agree to appear as a party defendant 
in this action and move to intervene as auch within a reasonable 
time. 

3. Representations of the above facts by Fawcett are 
contained in the affidavit of Fawcett's Vice President - 
Leona Nevler sworn to March 27, 1974, submitted in support of 
Fawcett's action to intervene in this action as a party defendant, 
a copy of tdtich was served upon plaintiffs' attorney on 

March 28, 1974. In spite of statements in the affidavit of 
plaintiffs' attorney to the contrary, Fawcett's motion to 
intervene is not in any way conditional. Fawcett's motion which 
i6 returnable before this Court on April 5, 1974, requests 

simply that it be permitted to intervene as a party defendant 

•» 

and ^ton. such intervention it agrees to accept service of a 
supplemental complaint naming it as a defendant by reason of its 
publication of the paperback edition of THE IMPLOSION CONSPIRACY. 
The relief requested by Fawcett has been consented to by 
defendants Doubleday and Nizer, in separate affidavits filed by 
their attorneys. 

4. On March 26, 1974, I received a telephone call 
from Judge Newman of the United States District Court for 
Connecticut who advised me that the plaintiffs' attomoys had 
communicated with him and stated that the Connecticut action had 
not been stayed because an Order to that effect had not been 
entered in this action. In response to the request by plaintiffs' 


2 
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attorneys that plaintiffs' notion for a preliminary injunction 
go forward in the absence of an Order staying the action, 

Judge Newman adjourned the motion until April 3, 1974. I 
learned today from Judge Newman that said motion has been further 
adjourned without date. On March 27, 1974, I served personally 
a copy of the proposed Order staying the Connecticut action, 
with Notice of Settlement, upon plaintiffs' New York attorneys 
and on the same date served by mail a copy of the proposed 
Order with Notice of Settlement upon plaintiffs' Connecticut 
attorneys . On the following day I served plaintiffs' New York 
attorney by mail with Fav,ett's motion to intervene as a party 
defendant in this action. 


5. In view of the fact that Fawcett's unconditional 
motion to intervene as a party defendant is returnable on 
April 5, 1974, and defendants Doubleday and Nicer have consented 
to such intervention, Fawcett has complied with the conditions 
set by the Court at the time it granted the motion staying the 
Connecticut action. 


6. By reason of the foregoi r I respectfully request 
that this Court sign the Order of defendant Doubleday and 
Fawcett staying the Connecticut action until the final 
determination of this action and that plaintiffs' motion to 
defer settlement of the Order or to otherwise stay the effect of 


Sworn to before me this 
day of April, 1974 



I 



i 


Notary Public 


urnvA T* r amino 

•to i ia • i *i 

y u 

QubMmm * • .j r«nty 
Cfrtit.cu r.. i i ihs ui icuirty 
* t; . ;rji JO, lf/i 


3 
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• • ~ “ , , 


UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 

Plaintiffs, 


73 Civ. 2720 
(HRT) 


-against- 

LOUIS NIZER and DOUBLHDAY 4 COMPANY, 
INC. , 

Defcndanta. 


NOTICE OF MOTION 
TO INTERVENE AS A 
PARTY DEFENDANT 


--------- - _ x 

SIRS: 


, PLEASE TAKE NOTICE that upon the annexed affidavit of 

Leona Nevler, sworn to March 27, 1974, and the order of thin Court 
permanently ataying an action entitled Michael Meoropol, «/t/„ 
Mi chael Allen Rosenbe rg and Robert Mceropol, aA/a Robert r.,. , Y 
goa enlyrg v . Fawcett Publications r in,., bearing File No. B-74-73 
Civ. (JAN), which was instituted - . March 11, 1974 in the U.S. 

‘ Di,trict Co “t of Connecticut, the undersigned will move this Court 
on the 5th day of April, 1974, at 2,15 o'clock in the afternoon, 
or as soon thereafter as counsel can be heard, in Room 2804, u.S. 
Court House. Foley Square, New York, New York, for leave to inter¬ 
vene .. a defendant in this action and to permit plaintiffs to move 
for leave to serve a supplemental complaint naming Fawcett Publica¬ 
tions, Inc. as a defendant by reason of its publication of the 
paperback edition of THE IMPLOSION CONSPIRACY, if they should so 
desire, and for such other and further relief as to the Court mry 
seem just and proper. 


Dated: New York, N. Y. 

March 28, 1974. 


Yours, etc., 

SATTERLF.E l STEPHENS 
Attorney- for FAVAM-iT PU LIGA¬ 
TIONS, INC. 

Office 4 P. o. Add rots 
277 Park Avenue 
Now York, 1!. Y. 10017 
(212) 82C-6200 
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H TOt MARSHALL PERL IN, Esq. 

Attorney for Plaintiffs 
36 Ke6t 44th Street 
New York, N. Y. 10036 


MESSRS. PHILLIPS NIZER BENJAMIN 
KRIM 6 BALLON 

Attorneys for Defendant, LOUIS NIZER 

40 West 57th Street 

New York, New York 10019 


I 
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UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 

----------------- - -x 

MICHAEL MEEROPOL and ROBERT MEEROPOL,: 

Plaintiffs, : 

-against- : 

LOUIS NIZER and DOUBLEDAY & COMPANY, : 

INC. , 

Defendants. 

__________________ _ x 

STATE OF CONNECTICUT ) 

) ss • • 

COUNTY OF FAIRFIELD ) 

LEONA NEVLER, being duly sworn, deposes and says: 

1. I am a Vice President of Fawcett World Library, 
a Division of Fawcett, Inc. (Fawcett), which was named as a 
defendant in an action entitled Michael Meeropol, a/k/a Michael 
Allen Rosenberg and Robert Meeropol, a/k/a Robert Harry Rosenberg 
v. Fawcett Publications, Inc. , File No. B-V4-73 Civ. (JAN), which 
was instituted on March 11, 1974 in the U.S. District Court for 
Connecticut (Connecticut action). 

2. I have been advised that a temporary stay of the 
Connecticut action was issued by District Judge Tyler in the 
above action at 12:40 P.M. on March 19, 1974, and that a perman¬ 
ent stay of said Connecticut action was issued on March 22, 1974 
at approximately 1:15 P.M. 

3. I make this affidavit to advise the Court that 


73 Civ. 2720 
(HRT) 

AFFIDAVIT 
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Fawcett is qualified to do business in New York and maintains an 
office at 1515 Broadway, New York City. Inasmuch as Fawcett has 
been indemnified by the defendant. Doubleday & Company, Inc. 
(Doubleday), under the terms of an agreement dated April 27, 

1973 wherein the paperback rights to THE IMPLOSION CONSPIRACY 
were licensed to it, Fawcett will look to Doubleday to provide 
the primary defense in this litigation. For this purpose, 

Fawcett authorizes the firm of Satterlee & Stephens to appear 
on its behalf in the above litigation and to defend its interests. 
Fawcett also agrees to promptly intervene in the New York action 
and to accept service of a supplemental complaint naming Fawcett 

as a defendant by reason of its paperback edition of THE IMPLOSION 
CONSPIRACY. 




Leona Nevler 


Sworn to before me this 


-7 d ay of March, 1974. 



JDa. 


Notary Public 


m. f!~vn te 
lut: ,■ r r, s • t • Vj. 


.JfcQ —TT^— 




u- y 
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I l 


UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

-------------------x 

MICHAEL MEEROPOL and ROBERT MEEROPOL, : 

Plaintiffs, : 

*■ against - i 

LOUIS NIZER and DOUBLEDAY a COMPANY. « 
INC., 

l 

Defendants. 


73 Civ. 2720 
(HRT) 


AFFIDAVIT 


STATE OF NEW YORK ) 

s SS.: 

COUNTY OF NEW YORK) 


I 


GEORQ2 BERGER, being duly sworn, deposes and says: 

I an a member of the firm of PHILLIPS, NIZER, BENJAMIN, 
KRIM & BALLON, attorneys for the defendant LOUIS NIZER. I have 
read the Notice of Motion dated March 28, 1974 seeking leave for 
FAWCETT PUBLICATIONS. INC. to intervene as a defendant in this 
action and to permit plaintiffs to move for leave to serve a 
supplemental complaint naming Fawcett Publications, Inc. as a 
defendant by reason of its publication of the paperback edition 
of The Implosion Conspiracy if they should so desire, and the 
affidavit of Leona Nevler sworn to March 27, 1974 in support 
thereof. On behalf of the defendant Louis Nizer, I consent to 
the entry of an order granting the relief therein requested. 


Sworn to before me this 
29th day of March, 1974. 





and n, wow 
Notary *ut>*'C. Sute of f4e* Vor* 

No 24 117WO 
QuJiifie i K:n~. County 

l»r **. .Marct) !<*? V* 


/$£./ 


G^RGE BERGER 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

________--- 

MICHAEL MEEROPOL and ROBERT MEEROPOL, : 

Plaintiffs, : 

-against- ; 

LOUIS NIZER and DOUBLEDAY & COMPANY, 

INC., 

Defendants. : 

x 

STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 


73 Civ. 2720 

AFFIDAVIT 


ROBERT M. CALLAGY, being duly sv/orn, deposes and says: 
1. I am a member of the firm of Satterlee & Stephens, 
attorneys for defendant, Doubleday & Company, Inc. 


2. I make this affidavit to advise the Court that the 
defendant Doubleday joins in the application of Fawcett Publica¬ 
tions, Inc. to intervene as a defendant in this action and consents 


to the entry of an order granting the reli_ef requested. 


MLh ^ 

)bert M. CaJlagy' \ 


Sworn to before me this 


1st i\ny of April, 1974 . 

t (.Y , ^ \.v_,T w 

NOLary Public 
1 

MARY A. T.*.*;ANTI*!0 

'•'> U r U V;£. c. nf „ y . 

r:, 

r 1,1 • ''/ H.rrfy 

( ' 1 £ • t • • Ip I, ».* V ,, , r .^ 
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UNITED STATES DISTRICT COURT 
, FOR THE SOUTHERN DISTRICT OF NEW YORK 

-* 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 

Plaintiffs. 

-against 

LOUIS BIZER and DOUBLEDAY & COMPANY, 
INC.. 

Defendants. 


73 Civ. 2720 
(HRT) 

AFFIDAVIT IN 
OPPOSITION TO 
FAWCETT’S MOTION 
TO INTERVENE_ 


STATE OP NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK) 


MARSHALL PERLIN, being duly sworn, deposes and 
says that he submits this affidavit in opposition to the 
motion of Fawcett to intervene as a party defendant. 

1. The sole document submitted by Fawcett itself 
in this proceeding is the Nevler affidavit of March 27, 

1974. The affidavit does not aver any knowledge of the 
facta or issues nor are any grounds for intervention 
alleged or the nature of the claim or defense asserted. 

This is the sole basis for the application for intervention. 

2. The provisions of Rule 24(c) of the FCRP 
state that the motion for intervention shall, in 

addition to setting forth the grounds therefor "shall be 
accompanied by a pleading setting forth the claim or 
defense for which intervention is sought". Fawcett, 
n *vertheless, does not tender any pleading whatsoever. 

The sum total of the allegation in the Nevler affidavit 
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is that Fawcett ia qualified to do business in New York; 
that to aoaie undefined extent, has been indemnified by 
Doubleday; that it "will look" to Doubleday & Company to 
provide "the primary defense" and it is for this purpose 
that Satterlee & Stephens are authorized to appear 

3. This does not come close to meeting the 
requirements of Rule 24 and, in particular. Rule 24(c) 
of the PRCP. While it "agrees to promptly intervene" 
it tenders no pleading or any claim or defense which it 
wishes to assert or seek or any relief it wishes of an 
affirmative or negative character, Fawcett obviously is 
not stating a claim or defense now in this action - of 
which it has been long aware - and has studiously avoided 
appearing and pleading in the Connecticut action. Its 
motion is, on its face, untimely in that it seeks leave 
°* *•*** Court to have the option to intervene and accept 

service if plaintiffs serve supplementary pleadings. It 

* %• 

does not address itself to the fact that there ia another 
action pending against it in another court. 

4. In the affidavit of Robert M. Callagy, he 
that this Court conditioned the stay of the 

Connecticut action upon the filing of an affidavit by 
Fawcett stating "that the claims asserted in the Connecticut 
action were subject to indemnification by Doubleday & 
Company". The affidavit of Nevler makes no such statement 
or claim; quite to the contrary, it merely states that 





127a 


AFFIDAVIT OF MARSHALL PERLIN IN OPPOSITION TO MOTION TO INTERVENE 


there is some indemnification provision in the contract 
but it clearly does not state that the claims in the 
Connecticut action sre subject to that indemnification 
provision, it could not so state because, in fact, the 
indemnification does not cover all of the claims asserted 
in the Connecticut action. A reading of the contracts 
between Doubleday & Company and Fawcett and the contract 
between Doubleday & Company and Nizer makes this clear. 

5. The offer to intervene by Fawcett is 
conditional in nature and fails to comply with this! 
Court’s condition that it appear as a party defendant in 
this action now. its counsel knows that it was required 
to submit a pleading in support of the motion but it did 
not do so. 

6. I incorporate herein and make a part hereof 
my affidavit of April 1, 1974 heretofore submitted in 
support of the crossmotioh of the plaintiffs and in 
opposition to the proposed order heretofore submitted to 
this Court this past week. 

7. Since March 19, 1974. varied statemen*s have 
been made by Mr. Callagy regarding indemnification agree¬ 
ments under various contract* between the parties 
defendant and between Doubleday and Fawcett. In the 
Callagy affidavit of March 19, 1974, it is imported in 
paragraph 4 thereof that the scope of the indemnification 
k* tw ** n Fawcett and Doubleday & Company and between 


3. 
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Doubleday & Company and Nizer were the same. It was. 

In part, upon this allegation that Fawcett was asked 
to submit an affidavit to the effect that the scope of 
the indemnification covered all of the claims in the 
actions. Thie was contested by the plaintiffs in their 
affidavit in opposition. The Nevler affidavit fails to 
meet the condition of this Court or, indeed, articulate 
the scope of the indemnification in any reapect. Mr. 
Callagy'a affidavit of April 3, 1974, in response to 
■y affidavit of April 1, 1974, is completely silent on 
the scope and nature of the indemnification. The affi¬ 
davit of Mr. Berger, in behalf of the defendant Nizer, 

and, indeed, Mr. Callagy's affidavit in behalf of 

» 

Doubleday & Company dated April 1, 1974, is clearly 

this regard. In this light, the language of 
the Nevler affidavit that Fawcett looks to Doubleday 
" to .provide the primary defense ” must be read. Fawcett 
and the defendants know that Pawcett cannot honestly 
state that the alleged indemnification covers the claims 
asserted in the Connecticut action. In any event, the 
motion to intervene raise issues of fact that can only 
be resolved in an evidentiary hearing. 

8. It ia respectfully submitted that by reason 
of the deficiencies of the motions to intervene and the 
failure of Fawcett to meet the conditions as set forth 
b y this Court, that the injunctive provisions of the 


4 . 
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proposed order submitted to this Court would not become 
operative. P*cett further has not sought to intervene 
and appear "as soon as reasonably practicable in this 
action". 


WHEREFORE, it is respectfully prayed that the 
■otion of Fawcett be, in all respects, denied. 


MARSHALL PERLIN 




UtOHATO NATH ANSON 
N,,, l AS-c ..a. w imk 

N* )l -IOJI25 

.KM • N«w ftrt CwMy —/ 
«« i. v«tk io if 
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OPINION OF JUDGE TYLER NO. 40548. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Michael meeropol and Robert meeropol, 

Plaintiffs, 

against 

Louis nizer and Doubleday & company, Inc., 

Defendants. 

73 Civ. 2720 HRT. 


tyler, d. j. 


On March 22, 1974, at 12:30 P.M., there came on 
for hearing the motion of Defendant Doubleday & Company, 
Inc. ("Doubleday") herein and Fawcett Publications, Inc. 
("Fawcett"), for an order staying all proceedings in a 
recently filed civil action in the Distract of Connect¬ 
icut, No. B-74-73(JCN). At the same time was heard 
the cross-motion of the plaintiffs in the case and in 
the new Connecticut action to vacate and to declare 
null and void ab initio the aforesaid show cause order 
of Doubleday and Fawcett. Fawcett, since March 22, has 
moved to intervene as a party defendant in this action. 
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As plaintiffs' counsel has argued, the original 
show cause order was technically defective in the sense 
that it was apparently brought on by the same firm of 
attorneys representing Doubleday herein, but purporting 
to appear for Fawcett which at the time was not a party 
to this New York action. Indeed, plaintiffs' counsel 
brought this to the attention of Doubleday-Fawcett 
counsel on the day the show cause order was signed. 

In any event, on the following day, March 20th, Messrs. 
Saterlee & Stevene, who represent both Doubleday and 
Fawcett, served both the court and counsel here and in 
Connecticut with a letter indicating that the show 
cause order was being brought on behalf of Doubleday 
as well as Fawcett. 

Still further, it appears that some time between 
March 19 and March 22, the day of the argument, the 
plaintiffs in the new Connecticut action filed an 
amended complaint which is virtually adentical to the 
complaint served in this action, save for some addit¬ 
ional details having to do with the fact that Fawcett, 
under a subliconse agreement from Doubleday, is the 
paperback publisher and distributor of the Nizer book 
which is the subject of this suit. It is undisputed 
that by contractual arrangements between Doubleday 
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and Fawcett, the former has agreed to indemnify Fawcett 
for claims resulting from its publication of the paper¬ 
back version of the Nizer book. Indeed, on March 28, 
1974, Fawcett moved for leave to intervene as a party 
defendant in this action and to permit plaintiffs to 
file an amended complaint herein against Fawcett, which 
motion is hereby granted. 

In regard to the latter matter, Fawcett, although 
apparently a Delaware corporation, has an office and 
place of business within the Southern District of New 
York. Fawcett has represented to this court at the 
hearing on March 22 that it was willing to appear as 
a party in this action. This court, therefore, had 
informally indicated to counsel at the conclusion of 
argument that the intervention of Fawcett in this case 
would be a condition procedent to any order staying 
the action in the District of Connecticut. See 
MacLaren v. B-I-W Group Inc ., 329 F. Supp. 545 (S.D. 

N.Y. 1971). 

It was argued by Marshall Ferlin, Esq., attorney 
for plaintiffs in this action, and Samuel Gruber, Esq., 
the attorney for plaintiffs in the Connecticut action, 
that if this court were to grant the relief 


requested 
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by Doubleday and Fawcett, it would have the effect of 
vialating the request of plaintiffs in the Connecticut 
suit for a jury trial. The significance of this is 
that in the present case here neither plaintiffs nor 
defendants have demanded a jury trial. In my opinion, 
this is not sufficient to require that the relief 
granted by Doubleday and Fawcett be denied. Once 
Fawcett appears as a party defendant in this New York 
action, counsel for plaintiff may then consider whether 
or not it is permissible and desirable under the law 
to demand that plaintiffs' claims against Fawcett be 
tried to a jury. If such a jury demand in properly 
and timely made, it will be considered and allowed as 
the law requires. 

In summary, it appears- that plaintiffs' claims 
against all defendants, including Fawcett, can be heard 
in this court, with resultant savings of time and money 
to the federal courts, the litigants and their counsel. 
Thus, contemporaneously with the filing of this memo¬ 
randum, I am signing and filing an order (1) staying 
the District of Connecticut action in all respects: 

(2) denying plaintiffs' cross-motion to vacate the 
show cause order heard on March 22, 1974; and (3) 
granting the motion of Fawcett to intervene 


as a party 
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defendant herein and to permit plaintiffs to file a 
supplemental complaint herein against Fawcett. Furthe 
it should be noted that the aforementioned order also 
denies plaintiffs’ application, filed on April 1, 1974 
to postpone settlement of said order until April 5, 
1974, or, in the alternative, to stay that order pend¬ 
ing appeal therefrom. In my view, delay as sought by 
plaintiffs is unwarrented; further, since all parties 
are now before this court with no prejudice to plain¬ 
tiffs, any appeal from these rulings would seem to be 
dilatory and frivolous. 

Dated: April 3, 1974 


D. J. TYLER, JR. 
U. S. D. J. 
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j UNITED STATES DISTRICT COURT-- - 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 


Plaintiffs, 


-against- 


LOUIS NIZER and DOUBLEDAY & COMPANY, 
INC., 

Defendants. 


73 Civ. 2720 
(HRT) 

ORDER STAYING 
CONNECTICUT ACTION 


Defendant, Doubleday & Company, Inc. (Doubleday), 
joined by Fawcett Publications, Inc. (Fawcett), a defendant in an ! 
action entitled Michael Meeropol, a/k/a Michael Allen Rosenberg 
and Robert Me eropol, a/k/a Robert Harry Rosenberg v. Fawcett 
Eub li cat i gns. In?. , bearing File No. B-74-73 Civ. (JAN), which 
was instituted by plaintiffs in the U.S. District Court for the 

I 

District of Connecticut (Connecticut action) on March 11, 1974, 
having moved by order to show cause for an order staying all pro- 

I 

ceedings in the Connecticut action pending a final determination ' 
of this action, I 

NOW, upon reading the order to show cause dated March 
19, 1974 containing a temporary stay of the Connecticut action, 
the affidavit of Robert M. Callagy, sworn to March 19, 1974 an d 
I the letter of Robert M. Callagy to the Court dated March 20, 1974, 
all with proof of proper service upon the New York and Connecticut 
attorneys for the plaintiffs, submitted in support of said motion 
for a permanent stay of the Connecticut action, and upon the 
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notice of motion of plaintiffs~to vacate and~seF“SsIcfc the oTder 

I 

j to show cause and temporary stay in this action dated March 21, 

1974 and the affidavits of Marshall Perlin, Esq. and Samuel Cruber, 
Esq., both sworn to March 22, 1974, submitted in opposition to the 
motion for a permanent stay and in support of plaintiffs' motion 
to vacate the temporary stay, all with proof of service upon the 
attorneys for the defendants in this action and the attorneys for 
the defendant in the Connecticut action, and it appearing to the 
Court that the Connecticut action arises by reason of the publica¬ 
tion by Fawcett of the paperback edition of THE IMPLOSION CONSPIRACY, 
the book which is the subject of this action, and because Fawcett 
has been indemnified by Doubleday against claims arising out of its 
publication of the paperback edition of THE IMPLOSION CONSPIRACY 
that said Connecticut action for all purposes involves the same ‘ 
parties and the same subject matter as this action which was com- j 
menced more than eight months before the Connecticut action and it ' 
having been represented to this Court that Fawcett is doing busi- ! 
ness in New York and has agreed to intervene in this action and ! 

accept service of a supplemental summons and complaint which names 
Fawcett as a defendant by reason of its publication of the paperback 
edition of THE IMPLOSION CONSPIRACY and this Court having heard 
Robert M. Callagy on behalf of defendant Doubleday and defendant 
Fawcett in the Connecticut action in support of said motion and in 1 
opposition to plaintiffs' motion to vacate, and Marshall Perlin and 
Samuel Gruber, attorneys for the plaintiffs in the New York and 
Connecticut actions, respectively, in opposition to the motion for ; 
a permanent stay and in support of plaintiffs' motion to vacate ! 
jthe temporary stay and due deliberation having been had thereon and' 
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this Court having rendered its decision in writing denying r ?.ain- 
tiffs' motion to vacate the temporary stay and granting the motion 
of defendant Doubleday and defendant Fawcett in the Connecticut 
action to permanently stay the Connecticut action, 

NOW, upon motion of Satterlee & Stephens, attorneys 

for defendant Doubleday and defendant Fawcett in the Connecticut 
action, it is 

ORDERED, that the action entitled Michael Meeropol , 
a/k/a Michael Allen Ro senberg and Robert Meeropol, a/k/a Robert 
Harry Rosenberg v. Fawcett Publications, Inc ., bearing File Mo. ! 
B-74-73 Civ. (JAN) be, and the same hereby is, permanently stayed 
and plaintiffs and their attorneys be, and they hereby are, stayed 
from taking any further action or proceedings in the Connecticut ' 

I 

action until entry of a final judgment in this action on condition 1 
that the defendant Fawcett in the Connecticut action appear as 
soon as reasonably practicable in this action; and it is further ' 
ORDERED, that plaintiffs' motion to vacate the order ' 
to show cause and temporary stay be, and the same hereby is, 
denied. 


U.S.D.J. 

Dated: New York, N. Y. 

March 27, 1974. 
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1 

UNITED STATES DISTRICT COURT 


2 

SOUTHERN DISTRICT OF NEW YORK 


3 

• 


4 

MEEROPOL, 



: 73 Civ. 2720 


5 

vs. 

l 


6 

r 

FAWCETT, DOUBLEDAY, et. al. 


7 

• 

• 

Defendants. 


8 

% • 


9 



1° 



11 

Before : 


12 

HONORABLE HAROLD RY. TYLER, JR., 


13 | 



14 

District Judge. 


15 



16 1 

United States Court House, 

New York, New York, 


1 

17 

April 5, 1974. 


18 



19 

Appearances : 


20 

MARSHALL PERLIN, Fscr., 


21 

| 

Attorney for Plaintiffs. 


22 

1 




23 |j 

M !! 


I 


. 
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mb 

il 


MR. PERLIN: There is a motion returnable this 
afternoon at 2:15, and I have some papers in opposition. 

THE COURT: I don't quite understand what is qoinq 
on here. You are quite right, ther*. was a notice of motion 
returnable today. 


MR. PERLIN: Right. 

THE COURT: To me, that was, insofar as the date 
| was concerned, an absolute nullity because, as you know, two 
weeks ago I in effect granted the motion of defendants 
Fawcett and Nizer, Doubleday, and so on — not Nizer — 

MR. PERLIN: Nizer did not. 

THE COURT: No, that's right, Eoubleday and Fawcett. 

I conditioned that on Fawcett's agreeing to intervene in 
this case. 

MR. PERLIN: They moved to intervene improperly, 
and it doesn't constitute a motion to intervene, and that's 
why I have papers directed to this particular point. 

THE COURT: No, no, listen, wait a minute. I don't 
want to be rude, but please let me finish. 

I wrote a memorandum; I filed an order two days ago, 

I think it was, explaining all of this. You read that? 

I 

MR. PERLIN: Not only have I not read it, I only 

found out about it this morning when I got a card from the 
office of the Clerk. I called your office and said in view 
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I mo 

; 3 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 l 

24 

25 


i ° £ the fa=t that the motion is on this afternoon, would it 
' bC posslble to send down a messenger to get an extra copy 
or I'd run down to see it so I would know, as it pertains 
to the matter on this afternoon, which I have specific plead¬ 
ings in response to it; and I wastold that none could be 
available, and I said I'd be down here this afternoon. 

THE COURT: Wait a minute. You were told none what? 
HR. PERLIN: Was available in your office,because 
I indicated the hour that I received notice, approximately 
eleven o'clock this morninc that — 

THE COURT; That is one of the fastest I have ever 
heard in the total time I have been admitted to practice in 
New York. Don't you ever read the Law Journal? 

MR. PERLIN. That s right, I read the Law Journal. 

I looked in yesterday's Law Journal, and it was not in yes¬ 
terday's Law Journal. I most definitely did look. I didn't 

jcheck today's because on the second mail, about the time I was 
| in, I got a postcard. 

! the COURT: Ml right. It is perfectly possible there 

! 1S -1 la ° in th ° LaK Journ al, but in any event, you certainly 
:are free to go to my chambers and read it if you like, but 
here is what I am trying to tell you: I made an oral ruling. 

;I h * Ve n ° V ' uritton a memorandum. I have consulted with Judge 
>'ewnan. Judge Newman agrees that even if , didn't do all the 
splendid things that I h ,ve done here, he was about to transfer 
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17 
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19 
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r 

1 the case to this district in any event, and I quite agree 
with him, he should. 

So I don't know what all this marvelous skirmishing 

is about. 

MR. PERLIN: I submit it is not skirmishing, number 
one. I respectfully understand your Honor disagrees with 
the points we have been making, and I don't want to here 
reargue anything that came before — 

THE COURT: When I said skirmishing, I meant I 
couldn t understand -- and 1 am not blaming you for this -- 
I couldn't understand this fancy notice of motion returnable 
today, because I said to Fawcett and Doubleday I was granting 
their motion to stay this District of Connecticut case 
upon condition that Fawcett intervene here. 

j 

MR. PERLIN: Now, your Honor, the rules -- 
THE COURT: And they have intervened. 

MR. PERLIN: I respectfully except, your Honor. 

They have not. 

THE COURT: I know you except to everything I do. 

i _ 

| I expect that. 

MR. PERLIN: No, I don't, your Honor. We do have 
Rule 24 that says in order to intervene you have to do some- 

M 

I 

thing, which they blithelv ignored. 

I THE COURT: What is that? 
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;i MR - PERLIN: Vou have to file a copy ofyour 

proposed pleading under which you wish to intervene and 


5 

6 


assert a claim and a right. 

THE COURT: We are not proceeding under Pule 24. 

«E are proceeding on an order of this Court conditioning 

the grantinf of other relief upon Fawcett appearing here 

without any fancy nonsense, and filing an answer to your 

amended complaint which still has to come against Fawcett. 

So you better go upstairs in my chambers and read 
that memorandum. 

MR. PERLIN. i will read the memorandum. May I -- 
THE COURT: Because I am not bound by any fancy notice 
of motion that lawyers for Fawcett put in, and I am not 

about to fall over and play dead and claim this is a Rule 
24 situation. it isn’t. 

MR. PERLIN: I respectfully submit it is, and may I 
at least, so the record be complete, submit my affidavit 
directly to that very point? 

THE COURT: Mr. Perlin, you can submit anything 

21 you care to, but I am telling you ight now that these 

22 quaint legalisms of yours are almost certainly beside the 

2 , point because 1 told Fawcett two weeks ago today that they 
2: couldn't get anywhere with their application unless they 

25 


10 
11 
12 

13 

14 

15 

16 

17 I 

18 | 
19 

20 i) 


i 
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2 

agreed to come into this court. 

! 

3 

They so. They are now bound by their agree¬ 

4 

ment to come in here, and that is what is happening. 

5 

MR. PEPLIN: But they didn't come in, your Honor. 

6 

THE COURT: They did because I have written an 

7 

opinion, and I have written an order, and I have signed the 

8 

orddr and I have filed the order,and the order says they are 

9 

here. Whether they like it or you like it, fine, you have 

10 

got to go to another court then. 

11 

MR. PERLIN: Right, or whether they are here. 

12 

THE COURT: You can rest assured as long as I am 

13 

able to live and breathe, they will be here, and if not. 

14 

you move for sanctions, but I refuse to be bound in by 

15 

your notions and their notions of what is going on here. 

16 ! 

1 

because they don’t accord with my notions. 

17 

MR. PERLIN: May I respectfully say -- 

18 

1HE COURT: My notions, at least, are recorded in 

19 

print, and I suogest you read them. 

20 

MR. PERLIN: Right. 

21 

THE COURT: If you disagree with them, you then have 

22 

your remedies in appellate tribunals, I am sure. 

23 

I* 

MR. PFPLIN: Yes, and I would have liked, in seeking 

24 

the remedy, at least to have an opportunity as to their 

25 i 

1 

motion to submit an affidavit when I -- 


I 
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I THE COURT: I said you can submit whatever you 

care to submit to make your record. I don't care. 

MR. PERI,IN: May I submit this affidavit? 

THE COURT: Fine. All right. 

I -OoO- 
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ANSWER OF DEFENDANT FAWCETT PUBLICATIONS, INC. 

UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


-x 


MICHAEL KEEROPOL and ROBERT 
MEEROPOL, 


Plaintiffs, 


-against- 

LOUIS NIZER, DOUBLEDAY & COMPANY, 
INC. and FAWCETT PUBLICATIONS, INC., 

Defendants. 


73 Civ. 2720 (HRT) 


ANSWER 


Defendant, Fawcett Publications, Inc. ("Fawcett"), by 
its attorneys, Satterlee & Stephens, Inc., for its answer to the 
complaint, alleges as follows: 

FIRST: Upon information and belief, denies each and 

every allegation contained in paragraph 1. 

SECOND: Upon information and belief, denies each and 

every allegation contained in paragraph 2, except that it alleges 
that it is without knowledge or information sufficient to form a 
belief as to the truth of the allegations (1) that the plaintiffs 
are citizens of the Commonwealth of Massachusetts, (2) that the 
defendant, Louis Nizer ("Nizer"), is a citizen of the State of 
New York and has his principal place of business in the City, 
County and State of New York, and (3) that the defendant. 
Doubleday & Company, Inc. ("Doubleday"), is a corporation organ¬ 
ized under the laws of the State of New York and has its princi¬ 
pal place of business in the City, County and State of New York. 
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THIRD: Alleges that it is without knowledge or infor¬ 

mation sufficient to form a belief as to the truth of each and 
every allegation contained in paragraph 3, except that it admits 
that Julius and Ethel Rosenberg were convicted of violating 50 
U.S.C. S34 and that sentences of death imposed upon them on or 
about April 5, 1951 by Irving R. Kaufman, then a Judge of the 
United States District Court for the Southern District of New York, 
were carried out at the New York State Penitentiary in Ossining, 

New York, on June 19, 1953. 

FOURTH: Alleges that it is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the allega¬ 
tions contained in paragraphs 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, and 16. 

FIFTH: Upon information and belief denies each and 

I 

every allegation contained in paragraph 17. 

SIXTH: Denies each and every allegation contained in 

paragraph 18, except denies knowledge or information sufficient 
to form a belief as tc whether from February, 1973 and continu¬ 
ously since then defendant Doubleday has been publishing, selling, 
and otherwise marketing the book entitled THE IMPLOSION CONSPIRACY. 

SEVENTH: With respect to paragraph 19, repeats and 
realleges each and every denial or admission heretofore pleaded 
, in answer to paragraphs 1 through 18, inclusive, with the same 
force and effect as if fully set forth herein. 

EIGHTH: Upon information and belief, denies each and 

every allegation contained in paragraphs 20, 21, 22, 23, 24, 25, 

26, 27 and 28, and respectfully refers the Court to THE IMPLOSION 
CONSPIRACY for the contents thereof. 
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NINTH: With respect to paragraph 29, repeats and re¬ 
alleges each and every denial or admission heretofore pleaded in 
answer to paragraphs 1 through 27, inclusive, with the same force 
and effect as if fully set forth herein. 

TENTH: Alleges that it is without knowledge or inform¬ 
ation sufficient to form a belief as to the truth of the allega¬ 
tions contained in paragraph 30. 

ELEVENTH: Upon information and belief, denies each 
and every allegation contained in paragraph 31. 

AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNTS ONE, TWO AND 
THREE, DEFENDANT FAWCETT ALLEGES 
UPON INFORMATION AND BELIEF _ 

TWELFTH: The complaint fails to state a claim against 
Fawcett upon which relief can be granted. 

AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF _ 

THIRTEENTH: Any utilization by defendant Fawcett of 
material from the DEATH HOUSE LETTERS as to which a valid copy¬ 
right may exist amounted to fair use thereof. 

AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND DELIEF _ 

FOURTEENTH: The plaintiffs lack the requisite standing 
to institute this action. 


F 
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AS AND FOP. A FOURTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


FIFTEENTH: Consent to the use by defendants Nizer and 
Doubleday of any material which allegedly was the subject of 
copyright was given by or on behalf of the copyright owner. 


' AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


SIXTEENTH: The material complained of as infringed by 
defendant Fawcett, or a substantial portion thereof, is in the 
public domain. 


AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


SEVENTEENTH: Any alleged copyright obtained by the 
plaintiffs' predecessors was abandoned, lost or dedicated by 
virtue of the offering for sale in the United States of an 
English language edition containing the alleged copyrighted 
material in violation of the Copyright Law of the United States. 


AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE TO COUNT ONE, DEFENDANT 
FAWCETT ALLEGES UPON INFORMATION 
AND BELIEF 


EIGHTEENTH: The plaintiffs are guilty of laches and 
come into Court with unclean hands. 


I 

I 
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AS AND FOR A SECOND AFFIRMATIVE 
i DEFENSE TO COUNT TWO, DEFENDANT 

i FAWCETT ALLEGES UPON INFORMATION 

i; AND BELIEF 

— 

NINETEENTH: THE IMPLOSION CONSPIRACY was written by 
defendant, Louis Nizer, a famous trial lawyer of national reputa- 
tion/ and an author of a number of literary works which, generally 
speaking, have been received with considerable acclaim both by 
i; litera ry critics and the reading public. Mr. Nizer’s MY LIFE IN 
COURT, THE JURY RETURNS, AN ANALYSIS AND COMMENTARY ON THE 
• 0FFICIAL WARREN COMMISSION REPORT — as was THE IMPLOSION 
j! C0NSPIRAC * ~ were published in the hard cover edition by defend- 
, ant Doubleday and in the paperback form by defendant Fawcett. 

!| In th * course of its dealings with defendant Doubleday over many 
I’ years ' relative to publication in paperback form of literary 
|; W ° rkS WhiGh Were or i9in a lly published in hard cover by defendant 
| Doubleday ' defendant Fawcett has formed a high opinion of defend- 

| ant Doubleday’s reliability as a publisher of the highest stan- 
ii dards. 

!' ! 

THE IMPLOSION CONSPIRACY is, upon information and 

i 

belief, a true account of a trial of an indictment handed down 
in the united States District Court for the Southern District 
of New York and the resulting verdict and sentencing of Julius 
and Ethel Rosenberg, charging them with passing to Soviet Russia 
the secrets of the device that triggered the atomic bomb. There 
was, attendant upon the trial, conviction and subsequent execu¬ 
tion of Julius and Ethel Rosenberg, world-wide press coverage 
of these events and there has been ever since, continuing to 1 

the present time, substantial public interest in the aforesaid 
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ANSWER OF DEFENDANT FAWCETT PUBLICATIONS, INC. 
events. At the time of publication, and at all times thereafter, 

defendant Fawcett was informed that defendant Doubleday believed 
that all statements of fact contained in THE IMPLOSION CONSPIRACY 
were and are true and that any comment upon said facts by the 
author was fair and reasonable and, therefore, that in publishing 
THE IMPLOSION CONSPIRACY in the hard cover edition, the defendant 
Doubleday conducted itself according to the usual practices then 
and now obtaining in the business of the publication of trade 
books. Based on the above, defendant Fawcett, in publishing the 
paperback edition of said book, was acting within the rights pro¬ 
vided to it, as to all citizens, by the First Amendment to the 
Constitution of the United States. The context of the book con¬ 
sisted of matter the publication of which falls within the pro¬ 
tection of the First Amendment to the Constitution of the United 
States. 

WHEREFORE, Fawcett demands judgment dismissing the 
plaintiffs' complaint herein, together with costs and disburse¬ 
ments, and for such other and further relief as may be just and 
proper. 

Dated: New York, N. Y. 

April 10, 1974. 



Attorneys for defendant, 
FAWCETT PUBLICATIONS, INC. 
Office & P. 0. Address 
277 Park Avenue 
New York, New York 7.0017 

Telephone: (212) 826-6200 
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PLAINTIFFS’ DEMAND FOR JURY TRIAL. 

OIVITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT QT NEW YORK 

-X 


MICHAEL MEEROTOL and ROBERT MKEKOPOL, 

Plaintiffs, 


-against- 

IXJOIS K1ZM&, DOUBLEDAY 4 COMPANY, INC. 
and FAWCETT PUBLICATIONS, INC., 

Defendants. 


73 Civ. 2720 
(HRT) 

DEMAND FOR JURY TRIAL 


X 


SIRS: 


PLEASE TAKE NOTICE that the plaintiffs demand 
trial by jury in this action. 


Dated: New York, Hew York 
April 20, 1974 


Marshall Perlin 

Attorney for Plaintiffs 
36 West 44th Street 
New York, New York 10036 
(212) 661-1386 


TO: 


CLERK 

United States District court 
Soothers District of New York 
United States Court House 
Foley Square 
New York, New 


York 
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PLAINTIFFS' DEMAND FOR JURY TRIAL 


TO: 

PHILLIPS, NIZLR, BENJAMIN, 
nun 4 BALLON 

Attorneys for Defendant Louis Hirer 

40 Most 57th Streot 

New York, New York 10019 

SATTERLEE 4 STEPHENS 
Attorneys for Defendants 

Doubleday 4 Company, Inc. and 
Fawcett Publications, Inc. 

277 Park Avenue 

New York, New York 10017 
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PLAINTIFFS' MOTION TO STRIKE ANSWER. 

UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
- — ---- 


MICHAEL MEEROPOL and ROBERT . 

MEEROPOL, 

Plaintiffs, 

-against- 

LOUIS EIZER, DOUBLEDAY & 

COMPANY, me. and FAWC E TT , 

PUBLICATIONS, INC., 

i 

Defendants. 

x 


73 Civ. 2720 
(IIRT) 


NOTICE OF MOTION 
TO STRIKE ANSWER 


S I R Si 

PLEASE TAKE NOTICE that the plaintiffs, upon 
tha proceedings heretofore had and the files and records 
of this case, will nova this Court before the Hon. Harold 
R. Tyler, Jr., in Room 128, the United States Court House, 
Foley Square, New Yerk, New York, at 2,00 P.m. on May 24, 
1974, or as soon thereafter as counsel can ba heard for an 
order, pursuant to Rules 12, 19 and 24 of the Federal Rules 
of Civil Procedure, striking ths answer of defendant Fawcett 
Publications, Inc. in that aald answer is redundant, immater¬ 
ial and impertinent and sham; said answer fails to stats a 
olain, interest or defense upon which relief can be granted; 
and fails to assert any claim, intere.t or defense giving 
the defendant any standing to plead by answer or otherwise 
in the within action; and that said 


■newer was not served 
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PLAINTIFFS' MOTION TO STRIKE ANSWER 


or filed in good faith and constitute* an abuaa of the 


procaaaaa of thia Coart. 


Hew York, New York 
April 30, 1974 



MARSHALL PURLIN 
Attorney for Plaintiffs, 
Michael Maeropol and 
Robert Meeropol 
34 Meet 44th Street 
Hew York, Hew York 10036 
(212) 661*1889 


TO* 


8ATTBRXJB * ST KP H EM S 
Attorneys for defendants. 
Doubleday 6 Coopany, Inc. 
and Fa w ce tt Publications, Inc. 
277 task Avenue 
■aw York, Hew York 10017 

Phillips, nan, bdjamih, 

KRIM <1 MUdl 
Attorneys for defendant, 

Louis Miser 
40 Meat 57th Street 
Hew York, sew York 10019 
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PLAINTIFFS' MOTION TO STRIKE ANSWER 


C 321 —Affidavit of Service of Papers by Mail. 

Affirmation of Service by Mail on Reverse Side. 


UNITED STATES -ISTRICT COURT 


C OI'TRISHT J» JULIUO BlOMHI HO tNC . LAW BLANK PlHlLlVMKNt 

00 Eucmangi Pt sr eaoAowAv k.y r \ OOCa 


YORK 


Index No. 73 Civ. 2720 


MICHAEL MEBROPCL and ROBERT WEROPOL. 


Plaintiff 8 


against 


AFFIDAVIT OF SERVICE 
BY MAIL 


LOUIS NIZBR, DOUBLEDAY & COMPANY, INC, 
and FAWCETT PUBLICATIONS, INC., 


Defendants 

STATE OF NEW YORK, COUNTY OF HEW YORK ss.. 

The undersigned being duly sworn, deposes and says: 

Deponent is not a party to the action, is over 18 years of age and resides at New York , New Ydkk . 


That on April 30, 10 74 deponent served the annexed Notice Of Motion 

to Strike Answer on Setterlee & Stephens, Esqs,, and Phillips, Hirer, 

*x Benjamin, Krim a Ballon, Esqs., attorneys for defendants in this action 
xxmopDMENn at 277 Park Avenue. Hew York. H.Y. and 40 West 57th Street, New 
XBofiCmdanac York, New York, the respective addresses 

MaaOttn designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in —tfljUSK SiNn —official depository under the exclusive care 
and custody of the United States Postal Service within the State of New York. 

Sworn to before me thisTTOth 


vorn to before me ulif 
day April, 1974.] 


Th* ■ »i«n»4 mult bs »rmU4 fe*n«artl 

Roberta Gassnan 
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DEFENDANTS DOUBLEDAY'S AND FAWCETT'S MOTION TO 
STRIKE DEMAND FOR JURY TRIAL. 

UNITED STATES DISTRICT \_OURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


X 


MICHAEL MEEROPOL and ROBERT MEEROPOL, : 

Plaintiffs, : 


-against- i 

LOUIS NIZER, DOUBLEDAY & COMPANY, INC. : 
and FAWCETT PUBLICATIONS, INC., 

Defendants. 


73 Civ. 2720 
(HRT) 


MOTION TO STRIKE 
DEMAND FOR 
JURY TRIAL 


I 

J 

» 

j 


i 


-X 

• • i 

1 

SIR: j 

am 1 

PLEASE TAKE NOTICE that upon the annexed affidavit of 
Robert M. Callagy, sworn to April 29, 1974, and plaintiffs' demand 
for jury trial dated April 20, 1974, Louis Nizer and Doubleday & 
Company, Inc., defendants, will move this Court before Hon. Harold 
R. Tyler, Jr. in Room 128, U. S. Court House, Foley Square, 

New York, New York, at 2 p.m. on May 10, 1974, or as soon there¬ 
after as counsel can be heard, for an order pursuant to Rules 

38 and 39 of the Federal Rules of Civil Procedure striking the 

V 

demand for jury trial heretofore served by plaintiffs on tne 
grounds that plaintiffs have waived any right to trial by jury 
in this action as against defendants Nizer and Doubleday in that 
such demand was not served within ten days after service of the 
last pleading relating to the claims against raid defendants 
Nizer and Doubleday. 

PLEASE TAKE FURTHER NOTICE that defendant, Fawcett 
Publications, Inc., will move this Court at the same time and 
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DEFENDANTS DOUBLEDAY'S AND FAWCETT'S MOTION TO 
Strike demand for jury trial 

place as aforesaid for an order pursuant to Rules 38 and 39 of 
the Federal Rules of Civil Procedure striking plaintiffs' derand 
for jury trial insofar as it may relate to defendant Fawcett on 

S 

the grounds that no relief against defendant Fawcett has been 
requested in this action and therefore the demand for jury trial 
as against defendant Fawcett is premature, and for such other 
and further relief as to this Court may seem just and proper. 


Dated: New York, N. Y. 

April 29, 1974. 

Yours, etc., 

SATTERLEE & STEPHENS 

By_ 

A Member of the Firm 

Attorneys for defendants, 

DOUBLEDAY & COMPANY, INC. and 
FAWCETT PUBLICATIONS, INC. 

Office & P. c. Address 
277 Park Avenue 
New York, New York 10017 
(826-6200) 

PHILLIPS, NIZER, BENJAMIN, KRIM 
i BALLON 

By_ ^ _ 

A Member of the Firm 

Attorneys for defendant, LOUIS NIZE° 
Office & P. 0. Address 
40 West 57th Street 
New York, New York 10019 
(977-9700) 

TO: 

MARSHALL PERLIN, Esq. 

Attorney for Plaintiffs 
36 West 44th Street 
New York, New York 10036 


* 
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AFFIDAVIT OF ROBERT M. CALLAGY IN SUPPORT OF MOTION. 

UNITED STATES DISTRICT COURT 

F.OR THE SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT MEEROPOL, 

Plaintiffs, 

-against- 

LOUIS NIZER, DOUBLEDAY & COMPANY, INC. 
and FAWCETT PUBLICATIONS, INC., 


73 Civ. 2720 
(HRT) 


AFFIDAVIT 


Defendants. 


STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

ROBERT M. CALLAGY, being duly sworn, deposes and says: 

1. I am a member of the firm of Satterlee & Stephens, 
attorneys for the defendants. Doubleday & Company, Inc. (Double¬ 
day) and Fawcett Publications, Inc. (Fawcett), in this litiga¬ 
tion. I make this affidavit in support of a motion by all de¬ 
fendants to strike plaintiffs' demand for a jury trial, apparently 
directed to all defendants, dated April 20, 1974, on the grounds 
that plaintiffs have waived a trial by jury as against defendants, 
Louis Nizer (Nizer) and Doubleday, and cheir demand is premature 
as against defendant Fawcett since they have asserted no claims 


against Fawcett in this action. 

2. This action was instituted against defendants Nir.er 
and Doubleday on June 19, 1973. Said defendants served their 
answers to the complaint on July 25 and July 24, 1973, respect¬ 
ively. No further pleadings were served after July -25, 1973 and 
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AFFIDAVIT OF ROBERT M. CALLAGY IN SUPPORT OF MOTION 

i 

no demand for a jury trial was made until April 22, 1974, when ( 

i 

defendant Nizer's attorneys were served with a demand for jury 

i 

trial (a copy of which is annexed hereto as Exhibit A). My firm, 
as attorneys for Doubleday and Fawcett, received a copy of plain- 
tiffs' demand (Exhibit A) on April 23, 1974. 

3. More than ten days expired after the service of the 
last pleading (almost nine months elapsed) and plaintiffs did not 

« 

serve a demand for jury trial and therefore, pursuant to the pro¬ 
visions of Rule 38 (d) of the Federal Rules of Civil Procedure, 
plaintiffs unequivocally waived any right to trial by jury as to 
defendants Nizer and Doubleday. 

4. With respect to defendant Fawcett, plaintiffs' jury 
demand is premature and therefore must be stricken. By order of 

! 

this Court entered April 4, 1974, Fawcett was permitted to inter¬ 
vene as a party defendant. At no tine since the entry of the 

I 

order permitting intervention have plaintiffs served a supple¬ 
mental or amended complaint. Although Fawcett on April 19, 1974 
served an answer to the only complaint in this action, this 
complaint in no way named Fawcett or in any way made a claim 
against it. By reason of the fact that plaintiffs have made no 
claim against Fawcett, nor has Fawcett been denominated by plain¬ 
tiffs in the existing complaint, the demand for a jury trial as 
against Fawcett is premature. 

5. It is respectfully submitted that, in view of the 
obvious lack of merit of this action, this Court should not 

I! 



v 










160a 


AFFIDAVIT OF ROBERT M. CALLAGY IN SUPPORT OF MOTION 

overlook the unequivocal waiver by plaintiffs by virtue of 
their failure to timely demand a jury trial in this action. 


Sworn to before me this 
29th day of April, 1974. 

9/ / O ' i '- 

Notary Public 
Mary a. Ta panting 

Ho^,, ... , ,, lwl0lh 

No. 3C.: 9 c 
Qualified m £*.*.« LUl | 

Certi^ait Net f.c* ten J. L . nl> 
tommisjlon eipiicj Mjrct 30 , lOJi 



Robert M. Callagy 
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PLAINTIFFS' CROSS-MOTION PURSUANT TO RULES 38 AND 39. 


UHIYHD STATU DISTRICT COURT 

for m rami district or hbw yorx 


k 


NICRARL METROPOL and RGHRXT 
MEBtOKL, 


Plaintiffs, 


-•fllMl- 

loots mzm. moblhday t compasy, xhc., 

and FAWCBTT PCBLICATXOW, ISC. , 


71 Civ. 2720 
(HRT) 




Dafaodanta. 


x 


S I R S i 


SUMS TARS SOTICS, that upon the annexed affidavit 
of MRRSHAU. PRALXH, worn to the 17th dap of May. 1974 and 
tba proceedings haratofora had and tha axhlbita attached 
thereto. tha undersigned will cross-nova thia Court before 
tha Honorable Harold R. Tyler. Jr., in laaai 128, Oh 1 tad Stataa 
Courthouaa. relay Square, Haw York, Haw Tork, on Nay 17th, 
1974, at 2il5. P.N., or aa aoan tharaaftav aa counaal can be 
heard for an order pursuant to Roles 38 and 39 of tha Federal 


Rules of Civil Procedure granting a jury trial on all of the 
pleadings on all ef tha pertlee on all of tha nattern to be 


at iaaua by the pleadings of all of tha parties herein, and 


for auch other and further relief at to thin court may aeem 


just and proper. 

Datedi Raw York, Hew York 
May 17, 1974 


) 



36 West 44th Street 
New York, Mew York 10036 
(217) 641-198* 
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PLAINTIFFS' CROSS-MOTION PURSUANT TO RULES 38 AND 39 


TOt 

/ 

9ATTERIXJ8 «, STEPHENS 
Attorneys for Defendants, 

Doubleday 6 Company, Inc. 
and Fawcett Publications, Inc. 

277 Park Avenue 

New York, New York 10017 

PHILLIPS, NXZER, BENJAMIN 
KRIM & BALLON 
Attorneys for Defendant, 

Louis Niser 
40 west 57th Street 
New York. New York 10019 
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MARSHALL perlin in opposition to defendants 

MOTIONS TO STRIKE DEMAND FOR JURY TRIAL AND IN SUPPORT 
OF PLAINTIFFS CROSS-MOTION. 


UNITED STATES DISTRICT COURT 

FOR THE SOOTHERS DISTRICT OF MEW YORK 


x 


MICHAEL MEROFOL and ROBERT 
MBEROPOL, 


Plaint iffa. 


-agalnst- 

LOUIS NIZER, DOUBLEDAY C. COMPANY, 
IMC. and FAWCETT PUBLICATIONS, IBC.. 

Defendants. 


73 Civ. 2730 

(HAT) 


AFFIDAVIT 


X 


STATE Or BBT YORK ) 

i aa. i 

COUNTY or KNN YORK ) 


MAR B E ALL PERLIN. balng duly sworn, depoaaa and 

sayat 

1. X aabait this affidavit in opposition to tha 
dafandants' motion* to strike tha demand for a jury trial. 

1® tha altaraatlva, vara thla Coart to conclude that tha demand 
for a jury trial vai not timely aa to cartain or all of the 
defendants, that this Court porauant to Rala 39(b) grant 
a jury trial for all of tha lssuas raised by tha pleadings 
of all of tha parties. 

2. Tha last plaading in this action was filed by 
defaadant Fawcett on April 10, 1974. tha damand for a jury 
trial was served on April 20. 1974, and thus was tinaly. 

3. Tha dafaadant Pavoett moved to intervene and 

thla Court graated it leave to intervene on paper*, inter ull.i, 
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AFFIDAVIT OF MARSHALL PERLIN IN OPPOSITION 
MOTIONS TO STRIKE DEMAND FOR JURY TRIAL 
OF PLAINTIFFS CROSS-MOTION 


TO DEFENDANTS 
AND IN SUPPORT 




that included tha pleadings that wata Instituted against 
defendant fewest! In tha federal District Court In Connecticut, 
attached hereto and made part hereof are the pleadings and 
a standad pleadings in the Connecticut action. Due and timely 
demand for a jury trial was filed in the Connecticut action. 

The answer of defendant Fawcett standing by itself was a "last 
pleading" which eade timely the demand for n jury trial In 
thia action. Read in- the context of the proceedings heretofore 
had and the papers underlying the motion to intervene further 
sabetnntiate the timelineea and appropriateness of the demand 
for a jury trial in this action. Zt should be noted that the 
intervention was over the opposition of the plaintiffs and a 
result of affirmative action by the defendants all of which 
led to the *laet pleading". 

4. Zn Paragraph HtXKTBMTH of defendont 
Fawcett's answer. Fawcett allodea to the fact that It has used 
la its pablication certain copyright letters of the plaintiffs 
and Justifies it use under the doctrine of fair use. Zn Para¬ 
graph aZJMUm of its answer, defendant Fawcett refers to 
the material which it is claimed it Infringed upon and justifies 
the sane on the grounds that the material waa in the public 
donaln. Zn Paragraph IZJlirilin Of its answer, defendant 
Fawcett pleads as an affirmative defense that it relied on 
defendant Daubleday in Fawcett's publication of the paperback 
book in that it had formed a high opinion of defendant 
Doableday's reliability. Fawcett further pleada 


-2- 


I 
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MOTIONS TO STRIKE DEMAND FOR JURY TRIAL 
OF PLAINTIFFS CROSS-MOTION 


TO DEFENDANTS' 
AND IN SUPPORT 


that In publishing its paperback adit ion It was entitled 
to rely upon the protection of certain constitutional rights. 
In Paragraph TWELFTH, defendant Fawcett alleges that the 
coaplaint fells to state a cause of action against it. 

4. In light of all of the above and the scatters 
that will cows to issue as a result of Fawcett's intervention, 
the framing of all of the Issues raised by the pleadings were 
nod finally framed until the pleading of April 10, 1974 and 
hence the plaintiffs had the right and the option at that 
tine to demand and obtain a jury trial on all of the leaues 
involving ell of the defendants. 

3. The theory of intervention on the part of 
defendants waa that they wished to avoid multiplicity of 
actions, enweceeeary multiple litigation and wished to 
invoke the principal of judicial eeonomy in the admitletra- 
tion of the law, and th ey so sought to mergs all of the 
isseee Involving the plaintiffs with all of tha defendants. 

*. In the opinion of this Court, dated April 3, 

1974, the following sentence appears« 

"It la vafispBtai that by want ractual 
arrangements between Doubledny end Fawcett, 
the farmer has agreed to indemnify Fawcett 
for claims resulting from its publication 
of the paperbamt version of the aimer book. ' 

This waa disputed by the plaintiffs. X neks this point not 

to reargue the prior motions which this court dealt with In 

that opinion, bet so that the record be complete and correct. 

The indemnified ion given by Doubleday did not cover all 
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AFFIDAVIT OF MARSHALL PERLIN IN OPPOSITION TO nFPFMnawTc• 
MOTIONS TO STRIKE DEMAND FOR JURY TRIA^AND 
OF PLAINTIFFS CROSS-MOTION CRT 


resulting fro. the publication of th. book and 
indeed th* indemnification given Doubleday by Fawcett was 
substantially more limited than th* indamnifaction given 
by Mirer to Doubleday and would exclude th* causes of action 
reflected la the second count of th* instant complaint. .. 

**H " •• oon4 COtt * t the Connecticut action, although 
thee* two counts are not at all identical. 

7. it car- tat seriously be maintained that in the 
context of the above th* demand for th* Jury trial was not 
**■■**• Moreover, it eannot be disputed in any way with 
respect te defendant Fawcett, m light of th* rational* 
justifying th* Intervention upon which the defendants move 
•■a *►*» wfaieh this Court acted, there ehoald be a single 
fact finding body for all of th* issues for all of th* parties 

and in this instance it should be a jury which th* plaintiff 
demands. 


*• *** thl- * #ot t to conclude that th* plaintiffs 
had e right to a jury trial against th* defendant Fawcett 
alome, a* a matter of sound judicial policy, there should 
IK>t be a frepeated trial in this consolidated action and 
the Jury demand should cover the trial as it relates to Miter 
■nd Doebleday as well and this court In its discretion ahould 
grant that relief. *ven if om* war. to ae.um. that th* 

<*■•■* wee net timely, this court ahould nevertheless, in 
ll«ht of the manner in which th* Connecticut action and 
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AFFIDAVIT OF MARSHALL PERLIN IN OPPOSITION 
MOTIONS TO STRIKE DEMAND FOR JURY TRIAL 
OF PLAINTIFFS CROSS-MOTION 


TO DEFENDANTS' 
AND IN SUPPORT 


this action have been de facto merged, exercise its discre¬ 
tion pursuant to Rule 39(b) and grant the plaintiffs a jury 
trial. 


Datedi Sew York, Mew York 
my 17, 1974 


Marshall Perlin 


Sworn to before me this 
17th day of May, 1974. 


eo- a <r 

►*3lo-y P o 


1 Now: York 

•l’ 


•y 

' J ”76 













